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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6261/November 14, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17301/November 14, 1980 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21792/November 14, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11440/November 14, 1980 


UNIFORM AND INTEGRATED REPORTING 
REQUIREMENTS: MANAGEMENT REMUNERATION 
FINAL AMENDMENTS TO ITEM 4 OF REGULATION 
S-K 


ACTION: Final rulemaking. 


SUMMARY: The Commission is amending Item 4 of 
Regulation S-K (17 CFR 229.20). In general, the 
amendments pertain to various aspects of 
remuneration disclosure including: pension, option 
and stock appreciation right plans; the definition of 
an executive officer; compensation relating to the 
termination of employment; and indebtedness of 
management. In addition, certain technical 
amendments are made and certain staff 
interpretations are codified in the amendments. 
These amendments are intended to clarify 
disclosure requirements, to correct major 
distortions in the remuneration table and to provide 
meaningful information to investors with respect to 
management remuneration. 


EFFECTIVE DATE: For documents filed after January 
1, 1981. 


FOR FURTHER INFORMATION CONTACT: Prior to 
the effective date contact Joseph G. Connolly, Jr., 
(202) 272-3097, Chief, Office of Tender Offers, or 
Bruce S. Mendelsohn (202) 272-2091, Office of 
Disclosure Policy; thereafter contact Ann Glickman, 
Office of Chief Counsel, (202) 272-2573, Division of 
Corporation Finance, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. 

SUPPLEMENTARY 


INFORMATION: The 
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Commission today adopted amendments to Item 4 
of Regulation S-K pursuant to Sections 6, 7, 8,and 19 
of the Securities Act of 1933 [15 U.S.C. 77a et seq.] 
(the “Securities Act”) and Section 12, 13, 14, 15(d) 
and 23(a) of the Securities Exchange Act of 1934[15 
U.S.C. 78a et seq.] (the “Exchange Act”). These 
amendments involve the disclosure of management 
remuneration and specifically address pension, 
option and stock appreciation right (including 
phantom stock) plans, the definition of an executive 
officer, compensation relating to the termination of 
employment, indebtedness of management, 
transactions with management, and certain other 
technical amendments. 


On May 6, 1980, the Commission published Release 
No. 33-6210 (May 6, 1980) [45 FR 31733] which 
proposed for comment revisions to Item 4 of 
Regulation S-K (the “May 1980 proposals”). While 
the adopted amendments adhere to the concepts 
represented by the proposals, certain revisions were 
made in response to further study and to the 
comment letters received. 


The Commission believes that information about 
management remuneration is important to both 
stockholders and investors, because it is necessary 
and appropriate in evaluating the goals and policies 
of the company, the governance of the company, the 
cost of management, and the _ integrity of 
management. Accordingly, the Commission has 
devoted significant efforts in recent years to expand 
and improve disclosure in this area. However, the 
Commission is also aware that its rules on disclosure 
of management remuneration are detailed, that the 
costs of generating the necessary data are 
substantial, and that compliance would be aided by 
minimizing unnecessary changes in the rules. The 
Commission believes that these amendments 
correct significant distortions arising under prior 
rules, and therefore is not inclined to make further 
modifications to the basic rules, except in certain 
limited areas or unless further problems arise. The 
public is requested to continue to communicate with 
the Commission staff on any difficulties or further 
suggestions relating to remuneration disclosure, 
and the staff will continue to be available to provide 
interpretive guidance. 


The following portions of this release contain a 
background discussion and a synopsis of the 
amendments which includes a discussion of certain 
issues raised by the commentators. However, 
attention is directed to the text of the amendments 
for a more complete understanding. 


Volume 21, No. 8, December 2, 1980 





|. Background 


In Release No. 33-6003 (December 4, 1978) [43 FR 
58151], the Commission adopted amendments to 
Item 4 of Regulation S-K, substantially revising the 
disclosure requirements relating to management 
remuneration (the “1978 amendments”). The 
revised Item 4 required tabular and other forms of 
disclosure as to all remuneration from the registrant 
and its subsidiaries for services during the latest 
fiscal year by certain specified persons and officers 
and directors as a group.! The 1978 amendments 
resulted in part from the Commission’s recognition 
that remuneration packages had become more 
diverse and complex and, as a result, disclosure had 
become less uniform.? Many forms of remuneration 
were not being included in the then required table? 
but instead were being disclosed through narrative 
discussions set forth in text, footnotes or paragraphs 
which, in many cases, obscured the _ total 
remuneration received. Therefore, it was the 
Commission’s intention that the Item 4(a) 
remuneration table reflect all remuneration which 
can be quantified and related to services performed 
by specified members of management during the 
fiscal year. 


The May 1980 proposals were the result of 
continuous monitoring and interpretation of the 





‘Item 4(a) of Regulation S-K requires tabular 
disclosure (the “remuneration table”) of total 
remuneration for each of the five most highly 
compensated executive officers and directors and 
for all officers and directors as a group. The 
remuneration table consists of four main columns. 
Columns A and B call for the name of the individual 
or the number of persons in the group and the 
capacities in which such persons served during the 
year. Column C reports cash and cash-equivalent 
forms of remuneration (“current remuneration”) 
and is separated into 2 subcolumns. Instruction 2 to 
Item 4(a) provides for the inclusion in Column Cl of 
all salaries and fees paid with respect to services 
rendered during the registrant’s last fiscal year and 
the inclusion in Column C2 of other cash or cash- 
equivalent amounts. Column OD _ includes 
remuneration for which amounts are expensed for 
financial reporting purposes and the measurement 
of benefits or the distribution or unconditional 
vesting thereof is subject to future events 
(“contingent remuneration”). 
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remuneration requirements after the 1978 
amendments. While the Commission found that the 
remuneration table generally worked well,’ it also 
recognized that certain modifications were 
necessary. In this regard, it became apparent that 
there are forms of remuneration that are difficult to 
quantify and relate to a particular year’s services. 
The May 1980 proposals and the amendments 
adopted today reflect the Commission’s belief that 
remuneration resulting from stock option, pension 
and stock appreciation right plans is better suited to 
uniform disclosure outside the parameters of the 
Item 4(a) table. As will be discussed below, since 
Column D entries are keyed to amounts expensed for 
financial reporting purposes, most of the 
Commission’s concerns result from distortions 
caused by accounting treatment of certain 
economic benefits.5 


The Commission’s efforts to review, modify, and 
simplify the reporting requirements received 
support from almost all of the more than 90 





2See Release No. 33-5950 (July 28, 1978) [43 FR 
34415], which proposed the 1978 Item 4 
amendments for comment. 


3Required by former Item 7(a) of Schedule 14A. 


‘The Commission is of the view that management 
should be permitted a measure of flexibility in 
determining the placement of remuneration 
disclosure in its proxy or information statements and 
accordingly, has not adopted specific requirements 
in this area. In this regard, the Commission notes 
that since the adoption of the 1978 amendments to 
Item 4, registrants have generally presented all 
remuneration disclosure together in their materials. 
The revisions adopted today envision that this 
practice will continue and that all tables relating to 
the various components of remuneration will remain 
concentrated in one section of the proxy or 
information statement. 


5It should be emphasized that only certain market- 
based plans such as options (which ordinarily are 
never reflected in compensation expense), and 
stock appreciation right and certain phantom stock 
plans (where changes in the market value of 
securities immediately affect compensation 
expense) are reported separately under these 
amendments. 
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commentators. Most commentators believed that 
the proposals were a positive step forward in 
creating more comprehensible disclosure in this 
area and complimented the Commission for 
undertaking to review its rules. In light of the 
generally favorable response by the commentators 
and the resolution of the distortions, the 
Commission has determined to adopt these 
amendments for the 1981 proxy season. 


Il. Synopsis of Amendments 


A. Clarification of Remuneration Included in Column 
iC 


Allocation of amounts to the proper tabular columns 
has created some confusion among registrants and 
their advisors during the past two years.’ In 
particular, Instructions 3(a), 3(b) and 3(c) to Item 
4(a), which list forms of compensation that may 
require reporting in Column D, have been the 
subject of many interpretive questions. For example, 
the Commission found that some registrants have 
had the misconception that amounts attributable to 
the remuneration plans specified in these 
instructions should always be reported in Column D, 
rather than Column C. However, Column D is to be 
used for remuneration amounts that have been 
expensed for financial reporting purposes but as to 
which the measurement of benefits or the 
distribution or unconditional vesting thereof is 
subject to future events. Therefore, if an amount 
under a specified plan is not subject to a future 
contingency, a Column C entry may be proper. 


In order to clarify the proper allocation of amounts 
between Column C and D, the Commission proposed 
in Release No. 33-6210 to add a parenthetical note 
in Instruction 2 to Item 4(a) which would have stated 
that the specific forms of remuneration referred to in 
Instruction 3 to Item 4(a) are properly reported in 
Column C if the distribution of such remuneration or 
the unconditional vesting or measurement of 
benefits thereunder is not subject to future events. 
The commentators who addressed the issue 
generally endorsed the proposal and recognized it as 
merely a codification of a staff interpretation 
contained in Release No. 33-61668 and as consistent 
with past staff administrative practice. 


In response to comments, the Commission has 
decided that a new Instruction 2(e) to Item 4(a) 
would be preferable to the proposed parenthetical 
note; the language of the note has been included 
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substantially as proposed, but with additional 
clarification. Instruction 2(e) requires, consistently 
with the Commission’s past interpretations, the 
inclusion in Column C of remuneration attributable 
to plans of the type described in Instruction 3 to Item 
4(a) if atthe end of the fiscal year such remuneration 
was distributed to or for the account of the specified 
individuals or group, or was accrued and the 
measurement and the distribution or unconditional 
vesting thereof were not subject to future events. The 
instruction has also been expanded to indicate that, 
if remuneration as conditioned on substantial future 
service, or if the amount or value of or entitlement to 
remuneration is dependent on future earnings 
performance or market values, the remuneration is 
“subject to future events” under this standard. 
Where part of an award is subject to future events, 
that part would properly be included in Column D, 
while the portion not subject to future events would 
be included in Column C. 


Furthermore, several commentators noted that the 
language in the proposed parenthetical note was 
inconsistent with existing Instruction 2 to Item 4(a) 
(relating to Column C disclosures). It was pointed out 
that the roposed clarification and Instruction 3 to 





‘The commentators may be categorized as follows: 
management and compensation consulting firms 
(2); accounting associations (1); law firms and bar 
associations (9); banks, bank holding companies 
and banking associations (3); industry or trade 
associations (5); corporations (71); and individuals 
(1). Copies of the comment letters are available for 
public inspection and copying at the Commission’s 
Public Reference Room (File No. S7-835). For the 
convenience of the public, a copy of the summary of 
comments prepared by the staff of the Commission 
has been placed in File No. S7-835 and is also 
available for public inspection and copying. 


7Indeed, this was an important subject of Release 
No. 33-6166. 


8In Interpretive Response 17 of Release No. 33- 
6166, the Division of Corporation Finance stated that 
with regard to deferred compensation plans (a type 
of plan emunerated under Instruction 3(a) to Item 
4(a) with respect to Column D) for which amounts 
are expensed, Column D is to be used only if the 
distribution of remuneration under the plan or the 
unconditional vesting or measurement of benefits 
under the plan is subject to future events which 
represent a true contingency. 
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Item 4(a) (relating to Column D disclosures) 
provides that remuneration should be reported in 
Column C whenever not subject to future events, 
although current Instruction 2 to Item 4(a) includes 
in Column C amounts which with “reasonable 
certainty” will be distributed or unconditionally 
vested in the future. The commentators requested 
that the language of the instructions be made 
consistent so as to clarify the appropriate test for 
Column C amounts. To resolve the inconsistency, 
the Commission has revised Instruction 2 to Item 
4(a) to delete the reference to “reasonable certainty” 
and substitute the term “not subject to future 
events,” and has made other minor changes to 
conform Instructions 2, 2(e) and 3 to Item 4(a). The 
Commission believes that the objective test based 
on “future events” is more meaningful and 
preferable under the circumstances. These 
technical language changes do not, however, affect 
the meaning of the standard nor alter present or past 
staff interpretations. 


B. Instruction 1(b) to Item 4(a) — Definition of 
Executive Officer 


In Release No. 33-6210, the Commission proposed 
to amend the definition of the term “executive 
officer’ appearing in Instruction 1(b) to Item 4(a)° by 
adding the following sentence: 


“Executive officers” of subsidiaries may be deemed 
“executive officers” of the registrant if they perform 
policy-making functions for the registrant. 


The Commission stated that this proposal reflected 
the initial intention of the instruction. Indeed, in 
Release No. 33-6003, the Commission advised 
registrants that they should give careful 
consideration to the question of who are the 
appropriate individuals to be included in the table, 
and to whether certain highly compensated 
directors or employees of subsidiaries are in fact 
“executive officers” of the registrant. Additionally, 
the Commission stated that it would monitor the 
disclosure practices in this area to determine 
whether further actions were appropriate. The 
Commission’s proposal in this area was the result of 
the perceived continuance of misconceptions as to 
the intent of the definition and was designed to 
provide clarity to registrants. 
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Certain commentators believed that without 
modifications the proposal would expand the 
definition of executive officer unnecessarily. 
Pursuant to these comments the language of the 
proposal was reconsidered, since the intent of the 
proposal was to provide clarification rather than to 
expand the category of individuals for whom 
disclosure would be necessary under Item 4(a) (1). 
In light of the concerns expressed by the 
commentators, the Commission has revised the 
proposal by inserting the word “such” to modify the 
term “policy-making functions for the registrant,” to 
indicate that the executive officer of a subsidiary 
must perform the same types of functions as other 
persons constituting executive officers of the 
registrant. In this regard, the Commission is 
providing additional guidance in response to certain 
comments by codifying the Division of Corporation 
Finance’s published interpretation regarding the 
determination of the individuals to be named in the 
remuneration table.!° New Instruction 1(c) to Item 
4(a) states, in pertinent part, that “[rJegistrants 
should exercise a measure of flexibility in 
determining which individuals should be named in 
the remuneration table in order to avoid anomalous 
results and to assure that disclosure documents 
contain information on key policy-making members 
of management.” The Commission recognizes that 
under certain circumstances an individual who is 
nominally one of the five most highly compensated 
executive officers or directors may not be one of the 
key policy makers. Compensation may be inflated in 
a given year because of a non-recurring event, such 
as a large bonus or commission, and to include such 
an executive in the persons named in the table would 





9Prior to the proposals, Instruction 1(b) stated that: 
“An ‘executive officer of a person includes its 
president, secretary, treasurer, any vice president in 
charge of a principal business unit division, or 
function (such as sales, administration or finance), 
and any other person who performs similar policy- 
making function.” 


Olin Release No. 33-6027, the Division of Corporation 
Finance issued its interpretive views regarding 
certain aspects of the management remuneration 
disclosure requirements of Item 4, including that 
Division’s view on the determination of which 
members of management comprise the five most 
highly compensated executive officers and directors 
to be named in the table. 
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be inappropriate.'' If a registrant determines not to 
name an executive officer in the table pursuant to 
the new instruction, that individual’s compensation 
would still be included under the disclosure for the 
group of all officers and directors. 


C. Item 4(b) — Proposed Remuneration’? 


Item 4(b) currently requires a brief description of all 
remuneration payments proposed to be made in the 
future pursuant to any plan or arrangement to the 
person and the group specified in the remuneration 
table.!? Because of numerous public inquiries, the 
Commission proposed, and has adopted 
substantially as proposed, a new Instruction 1 to 
Item 4(b) to make clear that disclosure is necessary 
for any remunerative plan or arrangement which is 
operable for more than the latest fiscal year, whether 
or not amounts attributable to such plan or 
arrangement are included in the tabular or textual 
disclosures of remuneration pursuant to Items 4(a), 
4(c) or 4(d). Although one commentator believed 
that inclusion of amounts in the remuneration table 
would provide stockholders with sufficient 
information, the Commission believes that the 
instruction is necessary to assure that stockholders 
are provided with a full appreciation of remuneration 
to be paid in the future. 


The operation of the new instruction may be 
illustrated by the situation where amounts 
attributable to an ongoing bonus plan have been 
disclosed in Column Cl of the table. Because the 
bonus plan will be operable in future years, a 
description of the plan is necessary and, inthis case, 
should include, among other things, brief disclosure 
with regard to the payment formulas and general 
payment schedules. 


Because the disclosure of remunerative plans which 
will continue to operate in subsequent fiscal years 
has not been as complete as necessary, and in 
response to certain commentators, the Commission 
has included in Item 4(b) (1) explicit requirements 
as to the composition of the necessary disclosure. 
The Commission is concerned that many companies 
have responded to the Item 4(b) requirement by 
describing the operation of a formal, highly- 
structured plan" in terms so general that as a result 
there is little understanding by stockholders of the 
level of performance and the period of time needed 
to generate payments under the plan. Furthermore, 
there has been a failure to make clear whether the 
compensation measurements relate to short-term or 


nr 
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long-term objectives or performance. 


The Item 4(b) (1) description should include a 
summary of how each plan operates, any 
performance formula or measure in effect, the time 
periods over which the measurement of benefits will 
be determined, payment schedules, and any recent 
material amendments to the plan. For the most part, 
this represents a codification of the position taken by 
the staff in Interpretive Response 40 in Release No. 
33-6166, and will make the disclosure more 
meaningful to stockholders. 


Disclosure as to operations of future incentive plans 
is essential to a shareholder's comprehension of 
remuneration policies. The goals explicitly or 
implicitly set by such plans may affect, and indeed 
are often specifically designed to affect, 
management’s conduct of company affairs. The 
Commission expects more complete disclosure of 
future incentive programs as a result of the 
clarification of Item 4(b), and encourages 
companies to provide explanations of the 
relationship of incentive compensation programs to 
short-term and long-term corporate objectives. 





‘New Instruction 1(c) to Item 4(a) sets forth certain 
standards to be applied in making the necessary 
determination to exclude an executive’s name inthe 
remuneration table. However, the instruction further 
states that “a registrant should not apply the above 
standards mechanically; consideration should be 
given to the question of whether a person’s level of 
remuneration would give rise to a conclusion thatthe 
person may be among the five most highly 
compensated, key policy-making executive officers 
or directors.” 


'2The disclosure required by this provision is parallel 
to that which had been required for some time by 
former Item 7 of Schedule 14A (17 CFR 240.14a- 
101). 


Item 4(b) has also been separated into two sub- 
items and reworded. Item 4(b)(1) relates to 
proposed remuneration in general and Item 4(b)(2) 
addresses pension disclosure and is discussed 
below. 


'41t should be noted that Instruction 6 to Item 4(a) 
describes the term “plan” as used in Item 4 as 
including “all plans, contract, authorizations, or 
arrangements, whether or not set forth in any formal 
documents.” 
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D. Pension Plan Disclosure 


As noted in the May 1980 release, many questions 
have arisen with regard to the disclosure of amounts 
relating to defined benefit and actuarial plans. In 
Release No. 33-6166, the staff discussed this area in 
detail and offered an alternate format of disclosure 
by way of interpretation. The purpose of the May 
1980 proposals, which have been adopted 
substantially as proposed, was to codify the staff's 
suggested alternative as a mandatory requirement. 


The treatment of pension and retirement plans 
under the 1978 amendments, set forth in Instruction 
3(a) (i) to Item 4(a), required that the amount 
expensed for financial reporting purposes by a 
registrant or its subsidiaries for the year 
representing the contribution, payment or accrual 
for the account of the specified individuals or group 
be included in Column D if the distribution of such 
remuneration or the unconditional vesting or 
measurement of benefits thereunder was subject to 
future events.!° However, with respect to the 
overwhelming majority of defined benefit or 
actuarial plans, the same Instruction 3(a) (i) 
provided that if the “amount of the contribution, 
payment or accrual [with] respect [to] a specified 
person is not and cannot readily be separately or 
individually calculated by the regular actuaries of 
the plan,” then such amounts could be omitted from 
the remuneration table provided a footnote was 
included.'® The footnote required disclosure of the 
excluded amounts, indicating the percentage which 
the aggregate contributions to the plan bore to the 
total covered remuneration of the plan participants, 
and a brief description of the remuneration covered 
by the plan. In turn, Item 4(b) required that, with 
respect to amounts so excluded under Instructions 
3(a) (i) and (ii), a separate table be included to show 
estimated annual benefits payable upon retirement 
to persons in specified remuneration and years-of- 
service classifications. 


Because of the apparent difficulty in calculating the 
amount of contribution attributable to each 
participant under most subject plans, the footnote 
disclosure required by former Instruction 3(a) (ii) 
and the Item 4(b) pension table has been extensively 
utilized. When this has not been the case, the 
Commission has reason to believe that there has 
been an inconsistency regarding the inclusion of 
amounts relating to these plans in the remuneration 
table. In any event, the Commission perceives little 
reason to continue requiring different disclosure for 
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the same form of remuneration. 


Accordingly, the adopted amendments, like the 
proposals, deal with all defined benefit and actuarial 
pension plans. The amendments adopted today will 
exclude all amounts relating to defined benefit or 
actuarial plans from the remuneration table by 
amending Instruction 3(a) (i) and deleting the 
footnote requirement of Instruction 3(a) (ii). 


New Item 4(b) (2), which contains the disclosure 
requirements concerning such plans, has been 
adopted substantially as proposed. The 
overwhelming majority of the commentators 
indicated approval of the Commission’s attempt to 
improve the nature of the disclosure in this area and 
considered the proposal to be an improvement over 
the existing format. As a result of certain views 
expressed by the commendators and to assist 
stockholders in understanding the type of pension 
plan maintained by the registrant, certain revisions 
have been incorporated into the pension disclosure 
requirements as adopted. 


As revised, Item 4(b) (2) will require a pension 
table’ showing estimated annual benefits payable 
upon retirement to individuals in specified 
remuneration and years of service classifications. In 
response to a number of questions that have arisen 
with regard to the disclosure of amounts in response 
to Item 4(b) (2) as proposed and to provide for 
uniform disclosure, this item has been revised to 
require that: (1) the estimated annual benefits 
disclosed in the pension table include any amounts 
attributable to any supplementary or excess pension 
award plans; (2) the registrant describe the 
remuneration covered by the plan, and indicate its 
relationship to remuneration reported in Column Cl 
of the Item 4(a) remuneration table; (3) the 





'SUnder unusual circumstances, a plan may involve 
arrangements to which this condition would not 
apply and, instead, there would in a specific fiscal 
year be accrued or distributed for the account of the 
participant a cash or cash-equivalent amount. In this 
situation, reporting would occur in Column C with 
respect to the contribution for that year. See Release 
No. 33-6027. 


'6Current Instruction 3(a)(ii) to Item 4(a). 


“Item 4(b) currently requires a pension table only 
when amounts are excluded form the remuneration 
table. 
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registrant indicate whether the benefits listed in the 
pension table are subject to any deduction for Social 
Security benefits or other offset amounts; and (4) the 
amounts presented in the pension table be on a 
straight life annuity basis notwithstanding the 
availability of joint survivorship provisions. 


The proposed definition of “normal retirement” was 
not adopted because of the commentators’ 
concerns that the term is unclear. Mandatory 
retirement ages, if any, vary, and the proposed 
disclosure for years of service at normal retirement 
of the individuals named inthe Item 4(a) table would 
provide little meaningful information. As adopted, 
Item 4(b) (2) will require that registrants state the 
credited years of service under the plan for each of 
the Item 4(a) individuals so that shareholders will be 
able to relate the pension benefits described with the 
executive officers identified in the remuneration 
table. 


The May 1980 Release contained a proposed Note 
following the pension table which would have 
provided that the table reflect reasonable increases 
in existing compensation levels. Most 
commentators considered this information to be 
speculative and potentially confusing to 
stockholders. The Note has been redrafted as 
Instruction 2 to Item 4(b) (2) and, at the suggestion 
of one commentator, registrants will be permitted to 
use an upper limit for the disclosure of increases in 
the existing compensation levels. Specifically, to 
provide registrants some certainty as tothe amounts 
which should be reflected in the table, Instruction 2 
to Item 4(b) provides that registrants may present, 
as the highest remuneration level reported, an 
amount equal to 120% of the highest amount of 
covered compensation which is reported inthe table 
required by Item 4(a). 


An alternative format is allowed by Instruction 3 to 
Item 4(b) where pension or actuarial plans are not 
based upon the final year’s (or years’) remuneration. 
For such plans, a registrant must provide a 
description of the plan (including benefit formula) 
and indicate the estimated annual benefits upon 
normal retirement!® for individuals named in the 
Item 4(a) remuneration table. However, this 
alternative is available only for plans not suitable for 
disclosure in the regular pension table. All final year 
(or final average years) type plans must continue to 
be disclosed in the required pension table format. 


E. Options and Stock Appreciation Rights 
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In the May 1980 Release, the Commission proposed 
certain revisions to the instructions to Item 4(a) of 
Regulation S-K which were designed to remove 
option and stock appreciation right (“SAR”) plans, 
including certain phantom stock plans, from the 
remuneration table. Under the proposals, all 
disclosures of remuneration under such plans, 
previously included in the remuneration table, 
would be set forth in an expanded option table 
pursuant to Item 4(d) of the Regulation. 


With few exceptions, the response of the 
commentators was overwhelmingly supportive of 
the thrust of the proposals to remove from the Item 
4(a) remuneration table disclosure respecting stock 
option and SAR plans. Commentators who 
supported the proposal uniformly agreed with the 
Commission’s position that such remuneration 
disclosure may bear little or no relationship to the 
services rendered to the registrant during the fiscal 
year and, consequently, may tend to distort the 
remuneration table and confuse the shareholder. 
Many of these commentators, however, advanced 
criticisms and suggestions with regard to the 
proposals, and the adopted rules are responsive to 
many of these concerns. 


1. Option Disclosure 


Under the 1978 amendments, Instruction 2(b) to 
Item 4(a) specified with regard to any stock option 
that the spread, if any, between the acquisition price 
and the fair market price of the underlying security 
on the date of exercise be reported in Column C2 
(less any amount that may have been previously 
reported with respect to such option).'? This method 
of option disclosure my not be meaningful and may 
tend to distort the compensation reported in Column 
C2 of the remuneration table for a particular officer 
or director, especially for the reporting period during 
which an option is exercised. While option plans may 
represent a_ significant element in many 





'8For plans not reported in the regular pension table, 
normal retirement age is defined (in accordance 
with a commentator’s suggestion) as provided inthe 
plan, or if the plan has no definition, the earliest age 
at which the individual may retire without benefit 
reduction on account of age. 


'SThis is one of the few instances where Item 4 does 
not follow generally accepted accounting principles. 
In most cases, there is no accounting expense for the 
grant or exercise of a stock option. 


Volume 21, No. 8, December 2, 1980 





compensation packages, the calculation of 
remuneration thereunder may not be easily 
attributable to a given year of service. As stated in 
Release No. 33-6210, there have been instances 
where an officer, because of market conditions or 
other factors, has exercised during the latest fiscal 
year, options received over a number of years which 
resulted in the inclusion in Column C2 of the entire 
spread between the exercise price and the fair 
market value of the securities received in the year of 
such exercise. 


Because of this disclosure problems presented by 
option plans, the Commission proposed to exclude 
the “spread” resulting from the exercise of stock 
options from disclosure in the remuneration table, 
and today the Commission adopted the basic 
concepts and methodology of the proposal. 
Instruction 2(b) to Item 4(a) has been amended to 
exclude the fair market value of the securities (less 
the exercise price) received pursuant to the exercise 
of stock options. All option information (other than 
the Item 4(b) (1) description of the plan) will be 
disclosed pursuant to modified Item 4(d) 
requirements.”° 


The May 1980 Release also proposed the deletion of 
the de minimis exception in Instruction 3 to Item 
4(d). Of the twelve commentators who responded to 
the Commission’s specific inquiry in this area, only 
one supported the proposed deletion. However, after 
further study the Commission still believes that the 
de minimis exclusion is inappropriate in light of the 
fact that the spread relating to the exercise of options 
will no longer be in the remuneration table.*' In 
addition, the Commission believes that no 
significant burden is placed on registrants because 
of the deletion since information on employee 
options and market prices of securities is readily 
available to the registrant. 


While the proposals would have followed the current 
rules in requiring option disclosure to be presented 
for the period since the beginning of the registrant’s 
last fiscal year,?* a specific inquiry was made in the 
May 1980 release on the time period issue. The 
commentators were overwhelmingly in favor of a 
fiscal year reporting requirement. The most 
frequently stated reason for deleting the reporting of 
option transactions occurring after the close of the 
last fiscal year was that this deletion would eliminate 
the duplicative reporting of such transactions in two 
consecutive years. Another often expressed view 
was that the reporting period for option transactions 
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should be consistent with the fiscal year reporting 
period for the remuneration table. In light of these 
comments, the Commission has determined that 
the fiscal year period is appropriate in most cases,”? 
will better facilitate year-to-year comparisons and 
will create more understandable disclosure. 
Moreover, a fiscal year period will allow for the 
reporting of SARs in tandem with options along with 
the options to which they relate.” 


Arelated new Instruction 7 to Item 4(d) was added to 
require disclosure of the granting of options or SARs 





7°Instruction 5 to 
unchanged, states 


Item 4(d), which remains 
in pertinent part that the 


information called for by the Item 4(d) may be 
furnished in the form of the table set forth in 
Appendix A to Schedule 14A. Appendix A has been 
revised to reflect today’s amendments to Item 4(d). 


71The correlative new provisions in Item 4(d) relating 
to SARs not in tandem with options, which are 
described below, also have no de minimis exception. 


22In addition, proposed Instruction 3 to Item 4(d) 
would have allowed option information to be 
reported separately for (1) option transactions 
during the past fiscal year; and (2) option 
transactions since the close of the fiscal year to the 
latest practicable date. Since a fiscal year period has 
been adopted, this proposal was not necessary and 
was not adopted. 


However, with regard to a registration statement 
filed under the Securities Act of 1933 by a company 
not subject to Exchange Act reporting requirements, 
new Instruction 5 to Item 4(d) requires information 
regarding options and SARs for the period since the 
beginning of the last fiscal year through a date not 
more than 30 days prior to the date of filing the 
registration statement. Further, with regard to any 
company, Instruction 6 to Item 4(d) has been 
retained and requires that information with re- 
gard to unexercised options (and SARs in tandem 
therewith) be presented as of a date not more than 
30 days prior to the date of filing of the registration 
statement. It should be noted that these 
requirements relate only to sit ations where Item 
4(d) information must be preseriied in a prospectus, 
rather than incorporated by reference therein. 


24See discussion regarding SARs in tandem with 
options, infra. 
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since the end of the last fiscal year if the total market 
value of the underlying securities on the granting 
dates exceeds $50,000. Since the new options and 
SAR reporting provisions will already require 
disclosure of potential (unrealized) value at the end 
of the year, there appears no reason to require 
further information for the interim period as to 
exercise or realization of options or rights by which 
an individual obtains a portion of that potential 
value. Exercise or realization, and changes in po- 
tential value, will be reflected in the following year’s 
remuneration disclosure. New grants are the only 
changes over which the company has control, and, 
accordingly, interim disclosure will be required only 
as to significant new grants. The Commission 
believes that this requirement is appropriate in light 
of the new fiscal year reporting period, is consistent 
with the more complete disclosure of future 
remuneration plans under Item 4(b), and will allow 
stockholders to appreciate more fully the operation 
of such plans.” 


Proposed Item 4(d) (3) would have mandated option 
disclosure*® for “all other employees” of the 
registrant in addition to the disclosure required for 
only officers and directors. The response of the 
commentators who specifically addressed this 
proposal was overwhelmingly negative. Most 
commentators believed that information concerning 
all other employees would not be material in most 
cases. The Commission has reconsidered its 
position and has decided not to require option or 
SAR information as to “all other employees” except 
where currently required.*’ Registrants are urged, 
however, to consider such disclosure where it would 
facilitate integration of Exchange Act and Securities 
Act disclosure such as in the Form S-8 (17 CFR 
239.16b) which permits the incorporation by 
reference of option information appearing in an 
issuer's proxy statement.” 


Under former Item 4(d), the average option price 
was required to be disclosed both for options 
exercised and options outstanding at the end of the 
period, but there was no actual disclosure in the 
remuneration table of amounts realized on exercise 
of options or of the potential value of unexercised 
options. The May 1980 proposals sought disclosure 
of amounts realized and unrealized gain as to SARs. 
The amendments on disclosure of potential vaiue 
apply to options as well as SARs. New Item 4(d) (ii) 
not only requires disclosure of amounts realized 
from SARs held in tandem with options, but also 
requires disclosure of the value realized upon 
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exercise of an option, generally the “spread” 
between the market price of securities received less 
any option price. Similarly, Item 4(d) (iii) will require 
disclosure of the potential (unrealized) value of all 
options and tandem SARs outstanding at the end of 
the period. (Item 4(d) (iv) requires similar disclosure 
for SARs not in tandem with options.) 


Most commentators voiced some degree of 
disapproval of the concept of unrealized gain in the 
context of proposed stock appreciation rights table. 
The Commission believes, however, that the 
disclosure of potential (unrealized) value of 
outstanding options and SARs, as well as value 
realized upon exercise, is necessary and appropriate 
to a more complete understanding of the operation 
of such remuneration packages.*? By moving the 





**The requirement in Instruction 7 does not apply if 
information called for by Item 4(d) is incorporated 
by reference, rather than presented, in a registration 
statement filed pursuant to the Securities Act. 


Likewise, proposed ltem 4(d)(vi) would have 
required SAR information for all other employees. 


27See Items 9(d)(iii), 1O(d)(iii) and 11(c)(iii) of 
Schedule 14A. 


28As stated in Instruction 4 to Item 3 of Form S-8, 
(“Purchase of Securities Pursuant to Plan”), the 
information regarding options required under Item 3 
of Form S-8 is more extensive than presently called 
for by Item 4(d) of Regulation S-K. Of course, 
registrants may include the balance of the Item 3 


information in their proxy statements and 
incorporate by reference such data into a Form S-8. 


29It should be noted that the proposed Instruction 7 
to Item 4(d) has been adopted as Instruction 8. 
Instruction 8 states that in calculating potential 
(unrealized) value of outstanding options and SARs, 
issues should report the realizable value as though it 
had been realized at the valuation date. All 
outstanding rights or options with exercise prices 
above the market price as of the valuation date 
should be disregarded in determining this 
calculation. Therefore, potential value for options, 
SARs and similar rights will not be a net figure, but 
rather would be calculated only as to those options or 
rights with respect to which option or base prices 
were below the current market price. In this manner, 
the amounts realizable if exercise occurred on the 
reporting date will be disclosed. 
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options and SAR disclosure out of the remuneration 
table, the Commission recognizes that amounts 
realized in connection with such remuneration are 
not precisely allocable to specific periods. 
Nevertheless, there should be some disclosure of 
the events which actually result in value being 
received by the officer or director—exercise or 
realization—and of the total of the individual’s 
potential benefits. Disclosure of an average option 
exercise price or the SAR base price, while helpful, 
does not directly indicate either value realized or 
potential value—it is also necessary to compare the 
option or base price to the current market price. The 
Commission believes it is appropriate for registrants 
to make this comparison and disclose values, rather 
than prices.*° Moreover, by using these value 
concepts, the disclosure of options and SARs will be 
consistent and, therefore, information concerning 
SARs and options can easily be integrated in the 
table relating to options and tandem SARs (or even in 
a single table relating to all options and SARs if the 
registrant so chooses). More generally, since option 
and SAR information will no longer be in the 
remuneration table, the Commission believes that 
the Item 4(d) data should be as complete and 
understandable as possible. 


Other than the disclosure of value received upon 


exercise and potential (unrealized) value of 
outstanding options at the end of the period, item 
4(d) will require data similar to that of the former 
item. Item 4(d)(i)*! requires information as to 
options granted during the period including (1) the 
title and aggregate amount of securities subject to 
options; (2) the average option price per share; and 
(3) if the option price was less than 100 percent of 
the market value of the security on the data of grant, 
such fact and the market price on such date. Item 
4(d)(ii) requires as to options exercised during the 
period disclosure of the value of securities received 
less any exercise price paid. Item 4(d)(iii) requires 
as to unexercised options information concerning 
(1) the amount of underlying securities involved; 
and (2) the aggregate potential (unrealized) value 
(market value of such securities less the aggregate 
exercise price). 


2. Stock Appriciation Rights and Phantom Stock Not 
in Tandem with Options 


At the time of the May 1980 proposals, the 
Commission was concerned that the inclusion in the 
remuneration table of amounts expensed for 
financial reporting purposes for SARs and interests 
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in phantom stock plans may have tended to confuse 
shareholders as to the nature of the registrant’s 
compensation arrangements for the fiscal year. It 
had become apparent that this was particularly true 
for unexercised rights under such market-based 
award plans, since these rights are subject to the 
unpredictable fluctuations of the marketplace. 
Where value changes are taken into account in 
determining financial reporting expense for the year 
in which the market value changes occur, the 
amount reported in the remuneration table (the 
amount expensed) may have no relation to services 
rendered during the fiscal year. 


Under the 1978 amendments, Instruction 3(b)(i) to 
Item 4(a) required that Column D of the 
remuneration table reflect the annual market 
change that is expensed for financial reporting 
purposes with regard to SARs and certain phantom 
stock plans.** In addition, former Instruction 3(b)(i) 
to Item 4(a) permitted a credit to be taken against 
any amounts previously reported in Column D, ifina 
subsequent fiscal year the registrant, in connection 
with the same plan or arrangement, credited its 





Of course, values realized may be subject to 
conditions. For example, an officer purchasing stock 
on exercise of an option may be obligated to hold for 
at least six months because of Section 16(b) of the 
Exchange Act [15 USC 78p(b)], and the market price 
may change before a sale is possible. Likewise, 
potential (unrealized) value may include amounts 
which are not currently available for an officer or 
director because the option or right is not yet vested 
or exercisable; and potential value may change after 
the valuation date if the market price fluctuates. A 
registrant is free to make appropriate disclosure of 
additional facts, such as vesting provisions, 
performance or other contingencies and market and 
exercise prices, which may bear on the value or 
potential value of remuneration. New Instruction 10 
to Item 4(d) specifically allows registrants, if they 
choose, to set forth separately the potential value 
attributable to exercisable options or SARs and the 
potential value attributable to rights which are not 
currently exercisable. 


Items 4(d)(i), 4(d)(il) and 4(d)(iii) also relate to 
stock appreciation rights granted in tandem with op- 
tions. The subject of tandem SARs will be discussed 
below. 


For a further discussion of this subject, see Inter- 
pretive Responses 8 through 11 in Release No. 33- 
6166. 
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remuneration expense for financial reporting 
purposes. As a result of these provisions, the 
reporting of SARs may have consisted of positive 
entries in one year followed by a series of negative 
entries in subsequent years depending on the 
movement of the market price of the underlying 
security. 


In the May 1980 Release, the Commission stated 
that because of the above mentioned concerns, as 
well as the fact that SARs and similar phantom stock 
plans contribute a significant percentage of the 
negative amounts reflected in Column D, prior Item 
4(d) requirements may not have been serving the 
purpose of the remuneration table, which is to reflect 
remuneration attributable to services rendered in 
the latest year. In response to these considerations, 
the Commission proposed certain revisions to 
Instructions 2(b) and 3(b) to Item 4(a) and to Item 
4(d) of Regulation S-K. 


Generally, the May 1980 proposals were designed to 
exclude amount relating to SARs and interests in 
certain phantom stock plans from the remuneration 
table, while requiring certain disclosure concerning 
such plans pursuant to an expanded Item 4(d) 
requirement. In this regard, Item 4(d) was proposed 
to be amended by adding two new subparts which 
would have required separate disclosure with 
respect to SARs and interests in phantom stock 
plans. With regard to all such plans, proposed Item 
4(d)(iv) would have called for the following 
information: (1) the number of SARs granted during 
the last fiscal year; (2) the number of SARs exercised 
during the last fiscal year; and (3) the number of 
SARs outstanding as of the end of the fiscal year. 
Likewise, proposed Item 4(d)(v) would have 
required disclosure of: (1) the unrealized gain 
relating to all SARs held under these plans as of the 
beginning of the last fiscal year; (2) the unrealized 
gain with respect to SARs granted during the year; 
(3) the value of cash or securities received upon 
exercise during the last fiscal year; and (4) the 
unrealized gain relating to all SARs held at the end of 
the last fiscal year. A proposed amendment to 
Instruction 1 to Item 4(d) would have defined the 
term “stock appreciation right” as_ including 
interests in phantom stock plans. However, this 
proposed Instruction did not otherwise define SAR or 
phantom stock plans. Appendix A of Schedule 14A 
was proposed to be expanded to accommodate the 
above information in a table separate from the 
option disclosure. As with options, use of the 
Appendix A format was not to be mandatory. 
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The Commission continues to believe that the 
proposed removal from the remuneration table of 
disclosure relating to SARs (including phantom 
stock), when coupled with stock options, is 
appropriate and that the new table will provide 
meaningful information to stockholders in a more 
easily understandable manner. For this reason, the 
Commission has determined to adopt the May 1980 
proposals with certain modifications in response to 
further review and to the commentators. The 
following first discusses the disclosure of SARs notin 
tandem with options, and then discusses tandem 
SARs. 


With few exceptions, the response of the 
commentators was overwhelmingly in support of the 
proposals to remove disclosure regarding SARs and 
certain phantom stock plans from the remuneration 
table. The commentators believed that major 
changes in annual remuneration created by price 
swings in the market have produced tabular data 
which is not meaningful. While supporting the 
concept of the proposals, some commentators 
criticized its methodology and suggested changes. 


A common suggestion was that the Commission 
should define the term “phantom stock” as used in 
proposed Instruction 1 to Item 4(d). Since the 
primary reason for removing SARs from the 
remuneration table was to address the distortive 
effects of reporting market fluctuations in Column D, 
the Commission has decided to adopt a definition of 
SARs which includes interests in phantom stock 
plans and which is applicable only to Item 4 of 
Regulation S-K. This definition is consistent with the 
salient characteristics of SARs. Specifically, new 
Instruction 1 to Item 4(d) defines a SAR (including 
an interest in a phantom stock plan) as a 
compensation right or unit under which the 
measurement of benefits to be received is a function 
of the market price of the underlying security, anda 
change in such market value is taken into account in 
determining expenses for financial reporting 
purposes for the year in which the market value 
change occurs.*° 


The definition of SARs does not cover all 
compensation programs which may be called “stock 
appreciation” or “market based” plans, under which 
compensation is based on market value or market 





Registrants are directed to Accounting Principles 
Board Option No. 25 and appropriate interpretations 
thereunder. 
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appreciation; nor does the defintion cover 
performance-based plans where the measurement 
of compensation is unrelated to market prices of 
securities. For example, if a share unit (or restricted 
share) is expensed solely on the basis of the value of 
the share at the time of grant with no subsequent 
charge or credit to earnings reflecting market value 
changes, the unit (or restricted share) would not bea 
SAR under the above definition.** Also, certain 
commenators suggested that all contingent or future 
value incentive plans should be treated similarly 
whether market-based or performance-based. While 
sympathetic to such views, the Commission has not 
been able to develop an appropriate format which is 
brief and easily comprehensible and which 
comports with the current framework of 
remuneration disclosure. Therefore, performance 
compensation, the measurement of which is based 
on earnings, increases in book value or similar 
standards, will also continue to be reported in the 
Item 4(a) remuneration table. If earnings go up and, 
as aresult, additional compensation is expensed for 
a period, it is appropriate to associate that expense 
with that period by continuing to report the expense 
in the remuneration table. 


The rules adopted today are designed only to remove 
from the remuneration table those options and SARs 


which, if left in the table, would cause compensation 
expenses and remuneration to fluctuate based on 
market value change through the period from grant 
to exercise or realization. The Commission believes 
that this change is responsive to the most serious 
distortions which have arisen. 


In adopting these amendments, the Commission 
has made the disclosure of options and SARs 
consistent. As to SARs not in tandem with options, 
Item 4(d)(iv) requires the following: (1) the number 
of rights granted during the period and the average 
base price®’ thereof; (2) the number of rights 
outstanding at the end of the period; (3) the value of 
the cash or securities received upon exercise or 
realization of rights during the period; (4) the 
number of rights outstanding at the end of the 
period; and (5) the potential (unrealized) value of all 
rights outstanding at the end of the period. Unlike 
the proposals, the amendments do not call for 
unrealized gain for all rights outstanding at the 
beginning of the period and unrealized gain for 
rights granted during the period. The Commission 
agrees with the commentators who stated that such 
disclosure was unnecessary.*® Registrants are 
encouraged to combine the Item 4(d) disclosure of 
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options and SARs wherever practicable under the 
circumstances. The consistence of the 
requirements will facilitate such integration. 


3. Stock Appreciation Rights In Tandem With 
Options 


In the May 1980 Release, the Commission solicited 
comments as to whether an instruction should be 
included in Item 4(d) which would address possible 
double-reporting of SARs that are granted intandem 
with options. In the past, many questions have arisen 
concerning the repcrting of tandem grants under 
item 4(d). In most cases, the holder may exercise 
either the SAR or the option, but not both. That is, the 
market appreciation on the underlying securities 
may be received in the form of cash or securities in 
lieu of receiving securities by paying the option price 
upon exercise of the tandem option. Commission 
filings indicate that a significant portion of all SARs 
are in tandem with options. 


The proposals would have required the separate 
reporting of SARs whether or not they were in 
tandem with options. Most commentators suggested 





“The aggregate of the change in market value from 
grant until issuance of the share (or lapse of 
restrictions) would be reflected in the remuneration 
table upon such issuance (or lapse); appreciation 
would appear in Column C2, depreciation in Column 
D. See Question and Response 12 of Release No. 33- 
6166. However, in the case of a deferred bonus 
arrangement of the type described in Question and 
Response 14 of Release No. 33-6166, where the 
bonus amount is expensed at time of deferral and 
phantom stock is credited to the employee’s 
account, Column C1 would still be used to report the 
bonus amount, but the right to market appreciation 
of the phantom stock would be reported in effect as a 
SAR or phantom stock under Item 4(d). 


New Instruction 12 to Item 4(d) defines “base 
price” as the amount used to define benefits which 
are available only to the extent that the market price 
of the underlying security exceeds such amount. For 
example, a SAR with a base price of $10 (the market 
price at time of grant) provides for payment of a 
benefit equal to the amount by which the market 
price at time of exercise or realization exceeds $10. 


36See the discussion of option disclosure, supra, for 


the commentators’ views regarding unrealized value 
at the end of the period. 
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that this would constitute double reporting of the 
same potential benefit and would cause confusing 
disclosure. Two major alternatives were advanced: 
(1) disclosure of the tandem units in a combined 
table; and (2) separate disclosure of tandem grants 
coupled with an explanatory footnote. Several 
commentators suggested alternative tabular 
formats. 


The amendments require a combined presentation 
for tandem rights within the Item 4(d) option 
information. In the Commission’s view, this is the 
most feasible and logical approach. Item 4(d)(i) will 
require the separate identification of the amount of 
securities subject to options granted during the 
period which are in tandem with SARs. Similarly, 
Item 4(d)(iii) will require the separate identification 
of the amount of securities subject to options 
outstanding at the end of the period which are in 
tandem with SARs. All other information concerning 
tandem SARs will be included in the data concerning 
options.°’ 


A definition of the term “tandem” has been added as 
new Instruction 11 to Item 4(d) which states, in 
pertinent part, “[flor purposes of this Item 4(d), an 
option shall be deemed in tandem with a stock 
appreciation right . . . if the benefits under one 
represent an alternative to or reduce the benefits 
available under the other.” This definition was 
considered appropriate since it includes only those 
SARs for which double-reporting was a problem 
under the proposals. 


4. Performance Unit Rights In Tandem With Options 
and/or SARs 


During the comment process, it came to the 
Commission’s attention that there are some 
companies that are granting performance unit rights 
(“PURs”) in tandem with options and/or SARs. 
Typically, such plans allow the holder the alternative 
of exercising a PUR and receiving either cash or 
shares of stock, to the extent that predetermined 
objectives are achieved, in lieu of exercising the 
related option or SAR.** When both a SAR and a PUR 
are granted in tandem with an option, accounting 
practice requires the expensing of an amount 
relating to the PUR in a given year if that is the most 
likely employee alternative based on the facts 
available. Two commentators suggested that by 
failing to exclude amounts expensed for such PURs 
from the remuneration table the proposals would 
result in the double-reporting of compensation. 
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The Commission agrees that the appropriate 
location of tandem PUR information is with the 
related option and SAR data. In this regard, new 
Instruction 3(b)(3) to Item 4(a) will exclude from 
Column D the financial reporting expense for any 
form of performance or other contingent 
compensation unit granted in tandem with an option 
or SAR. Instruction 12 to Item 4(d) will require that 
the existence of a tandem PUR be disclosed in 
reference to the related option or SAR and that any 
value realized from such unit shall be included 
under the value realized from the exercise of the 
related option or SAR. Likewise, any accrual balance 
at the end of the period with regard to such PUR will 
be reported under potential (unrealized) value for 
the related option or right. 


The formulation of the term “tandem” in Instruction 
13 to Item 4(d) applies in the same manner with 
regard to PURs as it does with options and SARs. 
That is, a PUR will be deemed in tandem with an 
option and/or a SAR if the realization of value under 
the PUR will reduce or be an alternative to the 
realizable value under the option or SAR. 


F. Item 4(e)—I/ndebtedness of Management 


The Commission has adopted as proposed an 
amendment to Item 4(e) which expands the 
exception relating to indebtedness incurred in the 
ordinary course of business savings and loan 
associations and to broker-dealers extending credit 
under Federal Reserve Regulation T. This proposal 
was generally supported by the commentators. 


Under the amendment, the specified entities will not 
have to furnish detailed disclosure with regard to 
loans extended to management if a statement is 
included that the loans to such persons: (1) were 
made in the ordinary course of business; (2) were 
made on substantially the same terms, including 





37See Table | of revised Appendix A to Schedule 14A 
in the Text of the Amendments for a possible 
presentation of such information. 


381m many cases the performance units granted 
under this method serve as a “safety net” for the 
stock options or SARs, such that, if the stock market 
does not adequately reflect improved company 
performance, the units will generate payments 
based on company financial results equal to a 
portion of a predetermined expected stock option or 
SAR value. 
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interest and collateral, as those prevailing atthe time 
for comparable transactions with unaffiliated 
persons; and (3) did not involve more than the 
normal risk of collectibility or present other 
unfavorable features.*° In the Commission’s view, 
the same policy considerations regarding bank 
loans to management should apply to these other 
regulated industries.*° 


The Commission has also increased the de minimis 
exception in Instruction 2 to Item 4(e) from $10,000 
to $25,000 to account for inflation. 


G. Item 4(f)—Transactions With Management 
In order to be consistent with the Item 4(a)(1) 


requirements, the de minimis exclusion in Item 4(f) 
has been increased from $40,000 to $50,000. 


H. Item 4(h)—Termination of Employment 


Proposed Item 4(h) would have required a 
description of any remunerative plan or 
arrangement, not previously disclosed, that results 
or would result from the termination of employment 
of any individual named in the remuneration table in 
any of the last three fiscal years. Although a number 
of commentators suggested that information 
regarding termination arrangements may be 
required by other secions of the proxy rules, the 
Commission’s experience in administering the 
remuneration disclosure requirements has 
indicated a lack of disclosure of such arrangements. 
The commission continues to believe that such 
arrangements are significant to an assessment of 
the registrant’s compensation policy and should be 
disclosed. Accordingly, the proposed disclosure 
requirements are being adopted with revisions. 


To address certain of the concerns of the 
commentators and to provide meaningful disclosure 
to stockholders, a number of revisions have been 
incorporated into the Item. The first revision relates 
to the period of time covered by the Item. As 
adopted, the operative period of time for disclosure 
of separation payments for Item 4(a) individuals has 
been reduced so as to require information with 
respect to individuals named in the Item 4(a) 
remuneration table either in the latest fiscal year or 
the preceding fiscal year.*! The commentators’ 
suggestion that the period of time be limited to the 
latest fiscal year has not been adopted. Such a 
period would not require disclosure of separation 
payments made to an Item 4(a) executive identified 
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in the registrant’s proxy statement for one year, but 
who terminated early in the next year and whose 
remuneration for that next year, as a result of the 
termination in mid-year, is not sufficiently high to 
require naming that individual in the proxy material 
for that year. The Commission believes that such 
payments should be disclosed to stockholders and 
accordingly has adopted the Item to include 
executives identified in the preceding year’s proxy 
statements. 


To eliminate the need to report immaterial 
termination payments, however, a $50,000 de 
minimis exclusion has been incorporated into the 
instructions. Although one commentator suggested 
that the Commission adopt a de minimis exemption 
based upon the level of remuneration reported in the 
Item 4(a) table, the Commission has adopted the 
$50,000 exemption since a specific dollar exclusion 
is consistent with the other de minimis levels set 
forth throughout the proxy rules, particularly Item 
4(f) relating to transactions with management. 


Instruction 3 has been included to define the term 
“previously disclosed” for the purposes of Item 4(h). 





38One commentator suggested that the exception be 
expanded to include finance companies. The 
Commission is not convinced that the same sort of 
regulation as to insider loans exists for finance 
companies and therefore has not expanded upon 
the proposal. 


“The Commission for some time has had under 
consideration the possible modification of the scope 
of the exception for management indebtedness to 
regulated lending entities. In addition, the 
Commission staff is currently considering 
recommending to the Commission modifications of 
Item 6(b) of Schedule 14A [17 CFR 240.14a-101], 
which requires certain disclosure as to relationships 
involving directors, and related aspects of Item 4(f) 
of Regulation S-K, which requires disclosure of 
transactions with officers and directors. See Division 
of Corporation Finance, Securities and Exchange 
Commission, Staff Report on Corporate Finance, 
Securities and Exchange Commission, Staff Report 
on Corporate Accountability 96th Cong., 2nd Sess. 
68-92 (Comm. Print 1980) (Senate Comm. on 
Banking, Housing and Urban Affairs). 


“The proposal would have required information for 


persons named in the Item 4(a) table in any of the 
last three fiscal years. 
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The term includes situations where the 
arrangements have been generally disclosed in prior 
proxy or information statements filed with the 
Commission pursuant to Section 14 of the Exchange 
Act, notwithstanding the fact that the precise 
amount to be received by a given individual has not 
been disclosed. For example, a lump sum payment 
permissible under the terms of the registrant’s 
pension plan would not be a disclosable event under 
the Item 4(h) provided that the registrant had 
included in prior years proxy statements full 
disclosure with regard to the registrant’s pension 
plan pursuant to Item 4(b). 


|. Incorporation of Prior Interpretations and 
Technical Changes 


In the May 1980 Release, the Commission 
reaffirmed the prior interpretive releases** in the 
area of management remuneration and noted that 
certain portions of those releases remain in effect to 
the extent consistent with or not superseded by Item 
4 as amended. In response to a number of requests 
to reflect as many of these interpretations as 
possible in the clarifying amendments of Item 4, the 
Commission has incorporated into the text of the 
item those interpretive responses which have 
generic applications. For example, the first four 
basic disclosure concepts underlying the 
remuneration disclosure requirements set forth in 
Securities Act Release 6166 have been incorporated 
into Item 4. Similarly, the staff interpretive positions 
expressed in Securities Act Release 6027 and 
interpretive responses 13, 20, 21, 22, 23, 30, 32 and 
52 of Securities Act Release 6166 have also been 
incorporated into the item as amended. The 
Commission believes that the incorporation of these 
interpretations will assist registrants and their 
advisors in preparing the remuneration portions of 
their disclosure documents. 


The Commission, however, has not incorporated into 
Item 4 all the interpretive responses previously 
rendered by the staff, since such inclusion would 
needlessly expand Item 4 with unnecessary detail 
and interpretations not having general applicability. 


Accordingly, with certain exceptions,*? the 
interpretive positions expressed in those releases 
and not incorporated into Item 4 of Regulation S-K 
are still in effect and may be relied upon by the 


registrant in responding to the requirements of Item 
4. 


As proposed, the Commission has renumbered 
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certain paragraphs of Item 4 to conform these 
paragraphs and their subparts to the other section of 





42In Release No. 33-5856 (August 18 1977) [42 FR 
43058], the Commission expressed the view that the 
existing remuneration reporting provisions required 
registrants to report as remuneration certain 
personal benefits or “perquisites.” These views were 
codified in Instruction 2(d) to Item 4(a) of Regulation 
S-K with the adoption of the amendments to Item 4 in 
December 1978 (Release No. 33-6003 [43 FR 
58151]. In Release No. 33-5904 (February 6, 1978) 
[43 FR 6060], the Commission's Division of 
Corporation Finance was authorized to publish its 
interpretive views regarding specific aspects of 
personal benefits disclosure. Although the 1978 
amendments did not alter the majority of the 
interpretive responses expressed in the latter 
release, several interpretations were modified or 
superseded by certain provisions of the amended 
Item and by subsequent staff interpretation. See 
Release 33-6166 (December 12, 1979) [44 FR 
74808], Part V, “Personal Benefits.” In Release Nos. 
33-6027 (February 22, 1979) [44 FR 16368] and 33- 
6166 (December 12, 1979), the Commission 
authorized the Division of Corporation Finance to 
publish its views with regard to certain 
interpretations of Item 4. See also, letter to Clark 
Hutton, Esq., regarding Manufacturers Hanover 
Corporation, dated January 24, 1980. 


43As a result of the amendments to Item 4 adopted 
today the following interpretive positions expressed 
in Release Nos. 33-6166 and 33-5904 are no longer 
applicable. 


In Release No. 33-6166 interpretive responses 4, 5, 
8, 9, 10 and 11 relating to the reporting in the 
remuneration table of amounts attributable to stock 
options, stock appreciation rights and phantom 
stock plans are no longer applicable in light of the 
removal of amounts attributable to such plans from 
the Item 4(a) remuneration table. In Release No. 33- 
5904, interpretive responses 1, 3 and 4 have been 
rendered inapplicable by the nature and scope of 
new Item 4; interpretive responses 8 (other than the 
last sentence), 10, 11, 12 and 19 of that Release 
have been revised by Instruction 2(d) to Item 4(a); 
interpretive response 27 has been superseded by 
interpretive response 33 in Release No. 33-6166 and 
subparts (d) and (e) of interpretive response 7 and 
subpart (b) of interpretive response 35 regarding 
evaluation of personal benefits are no longer 
acceptable valuation standards. 
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the Item. The elimination of the inconsistent 


numbering scheme as well as new underlining (or 
italicizing) and indentation techniques are intended 
to improve the readability of the Item. 


The Commission has also adopted certain technical 
language changes which are designed to clarify the 
requirements and are not substantive in nature. 


Certain Findings 


As required by Section 23(a)(2) of the Exchange Act, 
the Commission has specifically considered the 
impact which the amendments adopted herein 
would have on competition and has concluded that 
they would impose no significant burden on 
competition. In any event, the Commission has 
determined that any possible burden will be 
outweighed by, and is necessary and appropriate to 
achieve, the benefit of these amendments to 
investors and registrants. 


TEXT OF AMENDMENTS 
The text of Item 4, as amended is set forth below: 


PART 229—STANDARD INSTRUCTIONS FOR 
FILING FORMS UNDER SECURITIES ACT OF 1933 
AND SECURITIES EXCHANGE ACT OF 1934— 
REGULATION S-K 


1. 17 CFR 229.20 is amended by revising Item 4 as 
follows: 


§229.20 Information required in document. 


* Ke KK 


Item 4. Management remuneration. 
Item 4(a). Current remuneration. 


Furnish the information required in the table below, 
in substantially the tabular form specified, 
concerning all remuneration (except remuneration 
for which disclosure is required by Item 4(b)(2) or 
Item 4(d)) paid or distributed through the latest 
practicable date to, or accrued through such date for 
the account of, the following persons and group for 
services in all capacities to the registrant and its 
subsidiaries during the registrant’s last fiscal year, 
or, in specified instances, certain prior fiscal years: 


Item 4(a)(1). Five executive officers or directors. 
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Each of the five most highly compensated executive 
officers or directors of the registrant as to whom the 
total remuneration required to be disclosed in 
Columns Cl and C2, below, would exceed $50,000, 
naming each such person; and 


Item 4(a)(2). All officers and directors. All officers 
and directors of the registrant as a group, stating the 


number of persons in the group without naming 
them. 


Item 4(a)(3). Specified Tabular Format. 


Remuneration Table 





(C) (D) 
Cash and cash-equivalent 
forms of remuneration 
(C1) (C2) 


Name of 
individual 
or number 
in group 


Capacities 
in which 
served 


Salaries, 
fees, direc- 
tors’ fees, 
commis- 
sions, 
bonuses 


Securities Aggregate 
or property, of contin- 
insurance gent forms 
benefits or of remun- 
reimburse- eration 
ment, per- 

sonal 

benefits 





Instructions to Item 4(a). 


Instruction 1. Columns A and B: persons subject to 
this item. 


Instruction 1(a) to Item 4(a). This Item 4(a) applies 
to any individual who was an executive officer, 
officer, or director of the registrant at any time during 
the fiscal year. However, subject to the last sentence 
of Instruction 2(b) to Item 4(a), information need not 
be given for any portion of the period during which 
such individual was not an executive officer, officer, 
or director of the registrant, provided a statement 
to that effect is made. With respect to an individual 
who becomes for the first time an individual whose 
remuneration is to be reported in the table, it is not 
necessary to report remuneration which would have 
been reported in the table had the individual been 
included in prior years. For example, if a bonus was 
accrued for an individual and expensed for financial 
reporting purposes prior to the individual becoming 
an officer, the payment subsequent to the individual 
becoming an officer of the amount accrued and 
expensed for such bonus need not be reported. Item 
4(a)(1) applies to executive officers and directors. 
Item 4(a)(2) applies to executive officers, other 
officers, and directors. 
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Instruction 1(b) to Item 4(a). An “executive officer” 
of the registrant means its president, secretary, or 
treasurer, any vice president of the registrant in 
charge of a pricipal business unit, division, or 
function (such as sales, administration or finance), 
and any other individual who performs similar 
policy-making functions for the registrant. Executive 
officers of subsidiaries may be deemed executive 
officers of the registrant if they perform such policy- 
making function for the registrant. 


Instruction l(c) to Item 4(a). Registrants should 
exercise a measure of flexibility in determining 
which individuals should be named in the 
remuneration table in order to avoid anomalous 
results and to assure that disclosure documents 
contain information on key policy-making members 
of management. Specifically, registrants may 
determine not to name a particular individual in the 
remuneration table when such individual otherwise 
might nominally be one of the five most highly 
remunerated executive officers or directors. The 
types of matters a registrant should consider in 
exercising its discretion not to name an individual 
include: (i) the distribution or accrual of an 


unusually large amount (such as a bonus or 
commission), otherwise required to be reflected in 
Column Cl or Column C2, which is not part of a 


recurring arrangement and is unlikely to continue 
under the terms of the plan or any similar plan; and 
(ii) the distribution or accrual of amounts relating to 
overseas assignments which may be attributed 
predominantly to such assignments. However, a 
registrant should not apply the above standards 
mechanically; consideration should be given to the 
question of whether an individual's level of executive 
responsibilities, viewed in conjunction with the 
individual’s actual level of remuneration, would give 
rise to a conclusion that the individual may be 
among the five most highly compensated, key 
policy-making executive officers or directors. While 
the criteria set forth above may be used to determine 
which of the executive officers or directors shall be 
named in the table, the same standards should not 
be used as a basis for deleting such amounts from 
the remuneration table in response to Item 4(a)(2). 
Thus, while the above standards might allow a 
particular individual not to be one of those 
individually named, all relevant amounts should be 
reflected in the table’s group totals with no 
exclusions based on the above standards. Moreover, 
if an individual is named in the table, the full amount 
of that individual’s remuneration should be included 
in the remuneration table in accordance with the 
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instructions to Item 4(a). 


Instruction 2 to Item 4(a). Column C information. 
Column C shall include remuneration for services 
rendered during the fiscal year distributed to or for 
the account of the specified individual or group, or 
which is accrued and the measurement of benefits 
thereunder and the distribution or unconditional 
vesting thereof are not subject to future events. See 
Instruction 2(e) to Item 4(a). Column C shall also 
include any amount actually distributed in the latest 
fiscal year which relates to services rendered in a 
prior fiscal year, less any amount relating to the 
same contract, agreement, plan, or arrangement 
previously included in the remuneration table for a 
prior fiscal year, and less any amount which would 
have been so included but for the fact that the 
individual was not, in the earlier period, reflected in 
the remuneration table either as a named individual 
or a member of the group. However, if this 
calculation results in a credit, any such credit should 
be reflected in Column D and not Column C. See 
Instruction 3(b)(2) to Item 4(a). Column C shall 
include cash or cash-equivalent amounts 
distributed or accrued and should be segregated 
into two subcolumns; the first, C1, should include 
the forms of remuneration decribed in Instruction 
2(a) to Item 4(a); the second, C2, should includethe 
forms of remuneration described in Instructions 
2(b), (c) and (d) to Item 4(a). 


Instruction 2(a) to Item 4(a). Salaries. All cash 
remuneration distributed or accrued in the form of 
salaries, fees, directors’ fees, Commissions and 
bonuses should be included in Column Cl. Where 
the total amount of a bonus pool for the latest fiscal 
year under a bonus plan is known at the time 
remuneration information is filed with the 
Commission, but the amounts allocated to each 
participant will not be determined until after the 
information is filed, the registrant should include a 
footnote indicating (A) that a bonus plan exists for 
the latest fiscal year, (B) the individuals named in 
the table who are participants in the plan, and (C) 
that amounts have not been allocated from the 
bonus plan to the individuals and thus are not 
included in the remuneration table. If the bonus pool 
participants are all officers and directors, the 
aggregate amount of the bonus accrual shall be 
reported in the group disclosure. In addition, 
registrants are required to disclose amounts 
subsequently allocated to the individuals named in 
the remuneration table for the next fiscal year. 
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Instruction 2(b) to Item 4(a). Securities or property. 
The spread between the acquisition price, if any, and 
the fair market price of all securities or property 
acquired, under any contract, agreement, plan or 
arrangement (excluding remuneration for which 
disclosure is called for by Item 4(d)) for the benefit of 
any of the specified individuals or group, less any 
amount previously reported in the remuneration 
table for a prior fiscal year with respect to the same 
contract, agreement, plan or arrangement. The fair 
market price of any such securities or property shall 
be determined as of the date during the fiscal year 
that either of the following events occurs, of if the 
plan or arrangement contemplates that both such 
events may occur, the fair market price shall be 
determined as of the date during the fiscal year that 
the later event occurs: 


(1) The recipient exercises an election (similar tothe 
exercise of an option or right) in connection with the 
contract, agreement, plan or arrangment; or 


(2) The recipient becomes entitled without further 
contingencies to retain the securities or property. 


The foregoing disclosure is required with respect to 
an exercise or entitlement realized within the last 
fiscal year, even though, as permitted by a plan, the 
exercise or entitlement occurs shortly after 
termination, in the same year, of employment of the 
participant who is otherwise subject to remuneration 
disclosure for that year. 


Instruction 2(c) to Item 4(a). Life or health 
insurance; medical reimbursement plans. The cost 
of premiums paid by the registrant or any of its 
subsidiaries on life or health insurance policies 
insuring any such individual or group (unless the 
sole beneficiary under the policy is the registrant or 
its subsidiaries), and the costs of any medical 
reimbursement plans (which may be the benefits 
paid under any such plans) for the benefit of the 
specified individuais and the group shall be 
allocated to such individual and group and reflected 
in Column C2. Information need not be furnished 
pursuant to this Instruction 2(c) to Item 4(a) for any 
costs under group life,health, hospitalization, or 
medical reimbursement plans which do _ not 
discriminate, in scope, terms or operation, in favor of 
officers or directors of the registrant and which are 
available generally to all salaried employees. 


Instruction 2(d) to Item 4(a). Personal benefits. The 
value of personal benefits which are not directly 
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related to job performance, other than those 
provided to broad categories of employees and 
which do not discriminate in scope, terms or 
operation in favor of officers or directors, furnished 
by the registrant or its subsidiaries directly or though 
third parties to each of the specified individuals and 
the group, or benefits furnished by the registrant or 
its subsidiaries to other persons which indirectly 
benefit the specified individuals. 


(1) Valuation. Such benefits shall be valued on the 
basis of the registrant’s and subsidiaries’ aggregate 
actual incremental costs; however, if such aggregate 
costs are significantly less than the aggregate 
amounts the recipient would have had to pay to 
obtain the benefits, appropriate disclosure, 
including the aggregate value to the recipient, 
should be made in a footnote to the table. The 
registrant may choose to disclose such aggregate 
value, rather than aggregate incremental costs, in 
the table in which event such footnote disclosure is 
not required. 


(2) Conditional exclusion of personal benefits. 


If the registrant cannot determine without 
unreasonable effort or expense the specific amount 
of certain personal benefits, or the extent to which 
benefits are personal rather than business, the 
amount of such personal benefits may be omitted 
from the table provided that, after reasonable 
inquiry, the registrant has concluded that the 
aggregate amounts of such personal benefits which 
cannot be specifically or precisely ascertained do 
not in any event exceed $10,000 as to each 
individual or, inthe case of a group, $10,000 for each 
individual in the group and has concluded that the 
information set forth in the table is not rendered 
materially misleading by virtue of the omission of the 
value of such personal benefits. 


(3) Footnote disclosure. |f as to an individual named 
in the table an amount representing personal 
benefits included in Column C2 exceeds 10 percent 
of the aggregate amount disclosed in Columns Cl 
and C2 or $25,000, whichever is less, include a 
footnote to the table stating the dollar amount or 
percentage of Column C2 represented by such 
personal benefits and briefly decribing the kinds of 
such benefits. 


Instruction 2(e) to Item 4(a). Certain remuneration 


which is subject to future events. Remuneration for a 
fiscal year under plans of the types described in 
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Instruction 3 to Item 4(a) (excluding remuneration 
for which disclosure is called for by Item 4(d) or Item 
4(b)(2)) shall be included in Column C for such 
fiscal year if as of the end of such fiscal year such 
remuneration was distributed to or for the account of 
the specified individuals or group, or was accrued 
and the measurement and the distribution or 
unconditional vesting thereof were not subject to 
future events. If a plan provides for remuneration, 
some of which is and some of which is not subject to 
future events, the former is reportable in Column D 
and the latter is reportable in Column C. 
Remuneration conditioned on substantial future 
service is subject to future events under this 
standard. Similarly, if the amount or value of, or 
entitlement to, remuneration is dependent on future 
earnings performance or market values, such 
remuneration is subject to future events under this 
standard. However, if dependence on future events 
does not represent a true contingency, 
remuneration should be reported in Column C. 


Instruction 3 to Item 4(a). Column D. Column D shall 
include remuneration of the specified individuals 
and group in whole or in part for services rendered 
during the fiscal year, including but not limited tothe 
forms of remuneration described in paragraphs (a) 
through (c) below, if such remuneration is properly 
expensed for financial reporting purposes, and the 
measurement of benefits thereunder or the 
distribution or unconditional vesting thereof is 
subject to future events, so that the remuneration is 
therefore not reportable in Column C. See 
Instruction 2(e) to Item 4(a). Registrants need only 
report remuneration in Column D as it relates to the 
latest fiscal year and need not report amounts 
expensed in previous fiscal years. 


Instruction 3(a) to Item 4(a). Pension or retirement 
plans; annuities; employment contracts; deferred 
compensation plans. 


As to each of the specified individuals and group, 
include as remuneration any amount expenses for 
financial reporting purposes by the registrant and its 
subsidiaries for the fiscal year with respect to 
contributions, payments, or accrua!s for the account 
for any such individual or group under any existing 
pension or retirement plans (except remuneration 
for which disclosure is required by Item 4(b)(2)), 
annuity contracts, deferred compensation plans, or 
any other similar arrangements. Such remuneration 
should be reflected in the amounts and for the fiscal 
year in which they are expensed under all such plans 
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or arrangements, including plans qualified under 
the Internal Revenue Code. 


Instruction 3(b) to Item 4(a). Incentive and 
compensation plans and arrangements. 


(1) With respect to remuneration under incentive or 
conpensation plans or arrangements (other than 
remuneration for which disclosure is called for by 
Item 4(d)), pursuant to which the measure of 
benefits is based on objective standards or on 
securities (or an amount or value of securities) of the 
registrant or another person, granted, awarded or 
entered into at any time in connection with services 
to the registrant or its subsidiaries, include as 
remuneration as to each of the specified individuals 
and group any amount expensed for financial 
reporting purposes by the registrant and _ its 
subsidiaries for the fiscal year with respect to any 
such specified individual or group attributable to an 
interest in any such plan or arrangement. 


(2) If the registrant has expensed amounts for 
financial reporting purposes and reported such 
amounts in the remuneration table and, in a 
subsequent year, in connection with the same plan 
or arrangement, credits its remuneration expense 
for financial reporting purposes, for any proper 
reason, such credit may be reflected as a reduction 
of the remuneration reported in Column D. If 
amounts credited pursuant to this instruction are so 
reflected in the table, include a footnote briefly 
stating the amount of such credit and describing 
such treatment. In situations in which there are 
several plans and virtually everyone in the 
remuneration table is a participant in each plan, to 
the extent that negative entries in Column D for 
individuals and for the group are attributable to the 
same factors, the footnote disclosure required by 
this Instruction 3(b)(2) to Item 4(a) may be generic 
in nature. If negative entries reflect changes in 
several types of plans or other factors not common to 
all individuals and the group, and separate 
disclosure would result in lengthy narrative, it is 
sufficient it provide a general explanation of the 
circumstances giving rise to negative entries without 
a separate explanation of the components of each 
negative entry for individuals or the group. Excessive 
detail should be avoided. 


(3) The financial reporting expense (or credit) for 
any form of performance or other contingent 
compensation granted in tandem with options or 
rights under plans for which disclosure is called for 
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by Item 4(d) shall be excluded from Column D, and 
the information required by Instruction 12 to Item 
4(d) shall be presented. 


Instruction 3(c) to Item 4(a). Stock purchase plans; 
profit sharing and thrift plans. Include the amount of 
any contribution, payment or accrual for the account 
of each of the specified individuals and the group 
under any stock purchase, profit sharing, thrift, or 
similar plans which has been expensed during the 
fiscal year by the registrant and its subsidiaries for 
financial reporting purposes. Amounts reflecting 
contributions under plans qualified under the 
Internal Revenue Code may not be excluded. 


Instruction 4 to Item 4(a). Transactions with third 
parties. Item 4(a), among other things, includes 
transactions between the registrant and athird party 
when the primary purpose of the transaction is to 
furnish remuneration to the individuals or group 
specified in Item 4(a). Other transactions between 
the registrant and third parties in which persons 
specified in Item 4(a) have an interest, or may 
realize a benefit, generally are addressed by other 
disclosure requirements concerning the interest of 
management and others in certain transactions, 
particularly Item 4(f). Item 4(a) does not require 
disclosure of remuneration paid to a partnership in 
which any officer or director was a partner; any such 
transactions should be disclosed pursuant to these 
other disclosure requirements, and not as a note to 
the remuneration table presented pursuant to Item 
4(a). 


Instruction 5 to Item 4(a). Other permitted 
disclosure. The registrant may provide additional 
disclosure through one or more footnotes to the 
table, through additional lines or columns, or 
otherwise, describing the components of aggregate 
remuneration in such greater detail as is 
appropriate. 


Instruction 6 to Item 4(a). Definition of “plan”. The 
term “plan” as used in this Item 4 includes all plans, 
contracts, authorizations, or arrangements, whether 
or not set forth in any formal documents. 


Item 4(b). Proposed remuneration. 


Item 4(b)(1). Briefly describe all remuneration 
payments proposed to be made in the future 
pursuant to any ongoing plan or arrangement to the 
individuals and group specified in Item 4(a). The 
description should include a summary of how each 
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plan operates, any performance formula or measure 
in effect (or the criteria used to determine payment 
amounts), the time periods over which the 
measurement of benefits will be determined, 
payment schedules, and any recent material 
amendments to the plan. Information need not be 
furnished with respect to any group life, health, 
hospitalization, or medical reimbursement plans 
which do not discriminate in scope, terms or 
operation in favor of officers or directors of the 
registrant and which are available generally to all 
salaried employees. 


Item 4(b)(2). As to defined benefit and actuarial 
plans, include (in addition to describing such plans 
pursuant to paragraph (1) above) a separate table 
showing estimated annual benefits payable upon 
retirement (including amounts attributable to any 
supplementary or excess pension award plans or 
arrangements) to persons in specified remuneration 
and years-of-service classifications. Amounts 
presented in the pension table should be straight life 
annuity amounts notwithstanding the availability of 
joint survivorship provisions. In addition, the 
registrant shall (i) describe the remuneration 
covered by the plan, including the relationship of 
such covered remuneration to remuneration 
reported in the table as required by Item 4(a); (ii) 
state the credited years of service under the plan for 
each of the individuals named in the table required 
by Item 4(a), and also their current remuneration 
covered by the plan if it differs substantially (by more 
than 10% for each individual) from that set forth in 
Column C1 of the Item 4(a) table; and (iii) indicate 
whether the benefit amounts listed in the table are 
subject to any deduction for Social Security benefits 
or other offset amounts. 


Example of Pension Table. 


Remuneration Years Of Service 


15 20 25 
125,000 XXX XXX XXX 
150,000 XXX XXX XXX 
175,000 XXX XXX XXX 
200,000 XXX XXX XXX 
225,000 XXX XXX XXX 


Instructions to Item 4(b) 


Instruction 1 to Item 4(b). Item 4(b) requires a brief 
description of any remuneration plan or 
arrangement which is operable for more than the 
latest fiscal year, whether or not remuneration under 
such plan has been reported or is reportable 
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pursuant to Items 4(a), 4(c) or Item 4(d) of this 
regulation. 


Instruction 2 to Item 4(b). Remuneration levels set 
forth in the Item 4(b)(2) pension table should allow 
for reasonable increases in existing compensation 
levels; alternatively, registrants may present as the 
highest remuneration level in the pension table an 
amount equal to 120% of the highest amount of 
covered remuneration of any individual named in 
the table required by Item 4(a) for the fiscal year. 


Instruction 3 to Item 4(b). If the registrant has a 
defined benefit or actuarial pension plan or plans 
which are such that the use of the Item 4(b)(2) 
pension table is inappropriate to inform 
stockholders of the pension benefits that the Item 
4(a) individuals may receive, because the pension 
benefits are not determined primarily by final 
compensation (or average final compensation) and 
years of service (such as a plan where the annual 
benefit is determined by a summation of a certain 
amount or certain percentage of compensation for 
each year of the individual’s entire career), the 
registrant should describe the plan as required by 
Item 4(b)(2) together with the formula by which 
benefits are determined, and indicate the estimated 
annual benefits payable upon retirement at normal 
retirement age for the individuals specified in Item 
4(a). For purposes of this Instruction 3 to Item 4(b), 
normal retirement age shall mean normal 
retirement age as defined under the plan or, if not so 
defined, the earliest time at which a participant may 
retire without any benefit reduction because of age. 


Instruction 4 to Item 4(b). Under Item 4(b), a plan of 
deferred compensation for services as a director 
must be disclosed. In addition, if such arrangement 
is not standard for all directors, the name of each 
director participating in such arrangement and the 
amount of such remuneration earned by each 
should be indicated. Cross-references to the 
remuneration table required by Item 4(a) may be 
used for this purpose. See also Item 4(c)(2). 


Item 4 (c). Remuneration of directors. 


Item 4(c)(1). Standard arrangements. Describe any 
standard arrangement, stating amounts, by which 
directors of the registrant are compensated for all 
services as a director, including any additional 
amounts payable for committee participation or 
special assignments. 
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Item 4(c)(2). Other arrangements. |f a director of the 
registrant received remuneration for services as a 
director during the fiscal year in addition to or in lieu 
of that specified by any standard arrangement, state 
the name of the director and the amount of such 
remuneration earned by each; if this information is 
given as to an individual named inthe table required 
by Item 4(a), a cross-reference may be used. 


Item 4(d). Options, warrants, or rights. 


Furnish the following information as to all stock 
appreciation rights and options to purchase 
securities from the registrant or any of its 
subsidiaries which were granted to or exercised or 
realized by the following persons during the 
registrant’s last fiscal year (or, if applicable, the 
alternate period specified in either Instruction 5 or 
Instruction 6 to Item 4(d)) and as to all options and 
stock appreciation rights held by such persons atthe 
end of the last fiscal year (or of such alternate 
period): (1) each director or executive officer named 
in answer to Item 4(a)(1), naming each such 
individual; and (2) all directors and officers of the 
registrant as a group, without naming them. 


(i) As to options granted during the specified period, 
state (A) the title and aggregate amount of securities 
subject to options; (B) the average per share option 
exercise price; and (C) if the option exercise price 
was less than 100 percent of the market value of the 
security on the date of grant, such fact and the 
market price on such date shall be disclosed. The 
title and aggregate amount of such securities 
subject to options, if any, which are in tandem with 
stock appreciation rights should be separately set 
forth. 


(ii) As to the exercise or realization of options or 
stock appreciation rights held in tandem with 
options granted during the specified period or prior 
thereto, state the net value of securities (market 
value less any exercise price) or cash realized during 
the specified period. 


(iii) As to all unexercised options or stock 
appreciation rights in tandem therewith held as of 
the end of the specified period, state (A) the title and 
aggregate amount of underlying securities; and (B) 
the aggregate potential (unrealized) value of such 
options or rights, as of the end of the specified period 
(market value less any exercise or base price). The 
title and aggregate amount of securities subject to 
options which are in tandem with stock appreciation 


Volume 21, No. 8, December 2, 1980 





rights, if any, should be separately set forth. 


(iv) As to stock appreciation rights not in tandem 
with options, state (A) the number of rights granted 
during the specified period; (B) the average per 
share base price thereof; (C) the number of rights 
outstanding at the end of specified period; (D) the 
net value of the shares (market value) or cash 
realized during the specified period upon exercise or 
realization of any such rights, granted during the 
specified period or prior thereto; (E) the number of 
rights outstanding as of the end of the specified 
period; and (F) the potential (unrealized) value of all 
such rights outstanding as of the end of the specified 
period (market value less any base price). 


Instructions to Item 4(d). 


Instruction 1 to Item 4(d). The term “options” as 
used in this Item 4(d) includes all options, warrants 
or rights, other than those issued to security holders 
as such ona pro rata basis. Where the average option 
price per share is called for, the weighted average 
price per share shall be given. The term “stock 
appreciation right” means a right representing a 
share of the registrant or another person under 
which right the holder may in the future realize 
compensation measurable by reference to the 
future market price of such share and payable in 
cash, securities, or other property, where a change in 
the market value of the share is properly taken into 
account in the expensing of such compensation for 
financial reporting purposes for the fiscal year in 
which the change in market value occurs. Thus, this 
definition may include interests in certain plans, 
such as some phantom stock plans, which are not 
denominated as stock appreciation right plans. For 
the purposes of this Item 4(d), if reference is made to 
a number of options or stock appreciation rights, 
such number should correspond to the number of 
securities to which the options or rights relate. 


Instruction 2 to Item 4(d). The extension, regranting 
or material amendment of options or stock 
appreciation rights shall be deemed the granting of 
options and stock appreciation rights within the 
meaning of Item 4(d). 


Instruction 3 to Item 4(d). If the options or rights 
relate to more than one class of securities, the 
information shall be given separately for each such 
class. 


Instruction 4 to Item 4(d). The information called for 
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by Item 4(d) may be furnished in the form of the 
table set forth in Appendix A to Schedule 14A. 


Instruction 5 to Item 4(d). If the information called 
for by Item 4(d) is required to be presented in a 
registration statement filed pursuant to the 
Securities Act of 1933 on behalf of a registrant which 
is not then subject to the reporting requirements of 
section 13(a) or section 15(d) of the Securities 
Exchange Act of 1934, such information regarding 
options and stock appreciation rights shall be given 
for the period since the beginning of the registrant's 
last fiscal year through a date not more than 30 days 
prior to the date of filing the registration statement, 
specifying such date. Such information may, but 
need not, be reported separately for option and stock 
appreciation right transactions during the past fiscal 
year and such transactions since the close of the last 
fiscal year through such specified date, and such 
information regarding options and _ stock 
appreciation rights held shall be given as of the 
specified date. 


Instruction 6 to Item 4(d). With regard to any 
registrant, if the information called for by Item 
A4(d)(iii) is required to be presented, rather than 
incorporated by reference, in a registration 
statement filed pursuant to the Securities Act of 
1933, the information required by Item 4(d)(iii) shall 
be reported for all options and stock appreciation 
rights in tandem therewith (regardless of who holds 
them) as of a date 30 days prior to the date of filing of 
the registration statement. Instructions 1 through 5 
do apply. 


Instruction 7 to Item 4(d). Except where the 
information called for by Item 4(d) is incorporated 
by reference, rather than presented, in a registration 
statement filed pursuant to the Securities Act of 
1933, a registrant reporting option and stock 
appreciation right information on a fiscal year basis 
shall, if the total market value on the granting dates 
of securities underlying all options or stock 
appreciation rights granted since the end of the last 
fiscal year exceeds $50,000 for any executive officer 
or director named pursuant to Item 4(a), also 
present the following information as to such options 
and rights as of the most recent practicable date: (A) 
the title and aggregate amount of underlying 
securities, (B) the exercise or base price of such 
options or rights, and (C) if the exercise or base price 
was less than 100% of market price the underlying 
security on the date of grant, such fact and the 
market price of the underlying security. 
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Instruction 8 to Item 4(d). In calculating the 
potential (unrealized) value of outstanding rights or 
options, the value of an option or right shall be 
determined as though it had been exercised or 
realized on the valuation date, and without regard to 
the fact that actual realization of any or all benefits 
under the option or right may be subject to 
unsatisfied contingencies or conditions. All 
outstanding rights or options with exercise or base 
prices above the market price on the valuation date 
shall be disregarded in making this calculation; the 
total should reflect only options or rights with 
positive unrealized values and should not be 
reduced by negative unrealized values. 


Instruction 9 to Item 4(d). If securities rather than 
cash are received upon the exercise or realization of 
a stock appreciation right, the fair market value of 
said securities on the date of exercise or realization 
should be reported pursuant to this Item 4(d). 


Instruction 10 to Item 4(d). With regard to Items 
4(d)(iii) and 4(d)(iv), registrants may also state, at 
their option, that portion of the potential (unrealized) 
value reported which relates to options and/or rights 
that are not currently vested, exercisable or 
realizable. 


Instruction 11 to Item 4(d). The base price of a stock 
appreciation right is the amount used to define 
benefits which are available only to the extent that 
the market price of the underlying security exceeds 
such amount. For example, a stock appreciation 
right with a base price of $10 (the market price on 
date of grant) provides for payment of a benefit equal 
to the amount by which the market price at time of 
exercise exceeds $10. In the case of a phantom 
stock right providing for payment of the full value of a 
share, without reduction by or payment of any 
amount, the base price is zero. 


Instruction 12 to Item 4(d). If a performance unit or 
other contingent compensation right (other than an 
option or stock appreciation right) is in tandem with 
an option or stock appreciation right, the existence 


of such right shall be disclosed either with 
information about options pursuant to item 4(d)(i)- 
(iii) (if such right is intandem with an option or witha 
stock appreciation right which is itself in tandem 
with an option) or with information about stock 
appreciation rights pursuant to Item 4(d)(iv) (if such 
right is in tandem only with a stock appreciation right 
which is not itself in tandem with an option). The 
value realized from such rights shall be included as 
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value realized upon exercise or realization of options 
or stock appreciation rights, as the case may be, and 
shall not be reported pursuant to Item 4(a) or Item 
4(c); and the potential (unrealized) value of such 
rights shall be taken into account in determining the 
potential (unrealized) value of options or stock 
appreciation rights, as the case may be. See 
Instructions 8 and 13 to Item 4(d). 


Instruction 13 to Item 4(d). For purposes of this ltem 
4(d), an option shall be deemed in tandem with a 
stock appreciation right, and a performance unit or 
other contingent compensation right will be deemed 
in tandem with an option or stock appreciation right, 
and vice versa in each instance, if the benefits under 
one represent an alternative to or reduce the 
benefits available under the other. Where rights or 
options are in tandem with one another, a registrant 
shall present, as potential (unrealized) value, the 
maximum amount which may be realized under 
such rights and/or options if all were exercised 
and/or realized on the valuation date in the manner 
most beneficial to the holder (without counting more 
than one of any benefits which are alternative to one 
another). 


Item 4(e). Indebtedness of management. 


State as to each of the following persons who was 
indebted to the registrant or its subsidiaries at any 
time since the beginning of the last fiscal year of the 
registrant, (1) the largest aggregate amount of 
indebtedness outstanding at any time during such 
period, (2) the nature of the indebtedness and of the 
transaction in which it was incurred, (3) the amount 
thereof outstanding as of the latest practicable date, 
and (4) the rate of interest paid or charged thereon: 
(i) each director or officer of the registrant; (ii) each 
nominee for election as a director; and (iii) each 
associate of any such director, officer or nominee. 


Instructions to Item 4(e). 


Instruction 1 to Item 4(e). Include the name of each 
person whose indebtedness is described and the 
nature of the relationship by reason of which the 
information is required to be given. 


Instruction 2 to Item 4(e). This Item 4(e) does not 
apply to any person whose aggregate indebtedness 
did not exceed $25,000 or 1 percent of the 
registrant’s total assets, whichever is less, at any 
time during the period specified. Exclude in the 
determination of the amount of indebtedness all 
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amounts due from the particular person for 
purchases subject to usual trade terms, for ordinary 
travel and expense advances and for other 
transactions in the ordinary course of business. 


Instruction 3 to Item 4(e). Notwithstanding 
Instruction 2 to Item 4(e), if the registrant or any of 
its subsidiaries is engaged primarily in the business 
of making loans and loans to any of the specified 
persons in excess of $25,000 or one percent of its 
total assets, whichever is less, were outstanding at 
any time during the period specified, such loans 
shall be disclosed. However, if the lender is a bank, 
savings and loan association, or a broker-dealer 
extending credit under Federal Reserve Regulation T 
[12 CFR Part 220], such disclosure may consist of a 
statement, if such is the case, that the loans to such 
persons (a) were made in the ordinary course of 
business, (b) were made on substantially the same 
terms, including interest rates and collateral, as 
those prevailing at the time for comparable 
transactions with other persons, and (c) did not 
involve more than normal risk of collectibility or 
present other unfavorable features. 


Instruction 4 to Item 4(e). If any indebtedness 
required to be described arose under section 16(b) 
of the Act and has not been discharged by payment, 
state the amount of any profit realized, that such 
profit will inure to the benefit of the issuer or its 
subsidiaries and whether suit will be brought or 
other steps taken to recover such profit. If in the 
opinion of counsel a question reasonably exists as to 
the recoverability of such profit, it will suffice to state 
all facts necessary to describe the transaction, 
including the prices and number of shares involved. 


Instruction 5 to Item 4(e). If the information called 
for by Item 4(e) is being presented in a registration 
statement filed pursuant to the Securities Act of 
1933 or the Securities Exchange Act of 1934, the 
information called for by Item 4(e) shall be 
presented for the last three fiscal years. 


Item 4(f). Transactions with management. 


Describe briefly any transaction since the beginning 
of the registrant’s last fiscal year or any presently 
proposed transactions, to which the registrant or any 
of its subsidiaries was or is to be a party, in which any 
of the following persons had or is to have a direct or 
indirect material interest, naming such person and 
stating the person’s relationship to the registrant, the 
nature of the person’s interest in the transaction and, 
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where practicable, the amount of such interest: 
(1) Any director or officer of the registrant; 

(2) Any nominee for election as a director; 

(3) Any security holder who is known to the registrant 
to own of record or beneficially more than five 


percent of any class of registrant’s voting securities; 
and 


(4) Any relative or spouse of any of the foregoing 
persons, or any relative of such spouse, who has the 
same home as such person or who is a director or 
officer of any parent or subsidiary of the registrant. 


Instructions to Item 4(f) 


Instruction 1 to Item 4(f). No information need be 
given in response to this Item 4(f) as to any 
remuneration or other transaction reported in 
response to any other subitems of this Item 4 or as to 
any remuneration or transaction with respect to 
which information may be omitted pursuant to any 
other paragraphs of this Item 4. 


Instruction 2 to Item 4(f). No information need be 
given in answer to this Item 4(f) as to any transaction 
where: 


(a) The rates or charges involved in the transaction 
are determined by competitive bids, or the 
transaction involves the rendering of services as a 
common or contract carrier, or public utility, at rates 
or charges fixed in conformity with law or 
governmental authority; 


(b) The transaction involves services as a bank 
depositary of funds, transfer agent, registrar, trustee 
under a trust indenture, or similar services; 


(c) The amount involved in the transaction or series 
of similar transactions, including all periodic 
installments in the case of any lease or other 
agreement providing for periodic payments or 
installments, does not exceed $50,000; or 


(d) The interest of the specified person arises solely 
from the ownership of securities ‘the registrant and 
the specified person receives 0 extra or special 
benefit not shared on a pro rata basis. 


Instruction 3 to Item 4(f). It should be noted that this 
Item 4(f) calls for disclosure of indirect, as well as 
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direct, material interests in transactions. A person 
who has a position or relationship with a firm, 
corporation, or other entity, which engages in a 
transaction with the registrant or its subsidiaries 
may have an indirect interest in such transaction by 
reason of such position or relationship. However, a 
person shall be deemed not to have a material 
indirect interest in a transaction within the meaning 
of this Item 4(f) where: 


(a) The interest arises only (1) from such person’s 
position as a director of another corporation or 
organization (other than a partnership) which is a 
party to the transaction, or (2) from the direct or 
indirect ownership by such person and all other 
persons specified in Item 4(f)(1)-(4), in the 
aggregate, of less than a 10-percent equity interest 
in another person (other than a partnership) which is 
a party to the transaction, or (3) from both such 
position and ownership: 


(b) The interest arises only from such person’s 
position as a limited partner in a partnership in 
which the person and all other persons specified in 
(1) through (4) above had an interest of less than 10 
percent; or 


(c) The interest of such person arises solely from the 
holding of an equity interest (including a limited 
partnership interest but excluding a_ general 
partnership interest) or a creditor interest in another 
person which Is a party to the transaction with the 
registrant or any of its subsidiaries and the 
transaction is not material to such other person. 


Instruction 4 to Item 4(f). The amount of the interest 
of any specified person shall be computed without 
regard to the amount of the profit or loss involved in 
the transaction. Where it is not practicable to state 
the approximate amount of the interest, the 
approximate amount involved in the transaction 
shall be indicated. 


Instruction 5 to Item 4(f). In describing any 
transaction involving the purchase or sale of assets 
by or to the registrant or any of its subsidiaries, 
otherwise than in the ordinary course of business, 
state the cost of the assets to the purchaser and, if 
acquired by the seller within two years prior to the 
transaction, the cost thereof to the seller. If the 
information prescribed by this instruction is to be 
included in a registration statement filed on Form S- 
11, disclose the aggregate depreciation claimed by 
the seller for federal income tax purposes, if 
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acquired by the seller within five years prior to the 
transaction. Indicate the principle followed in 
determining the registrant's purchase or sale price 
and the name of the person making such 
determination. 


Instruction 6 to Item 4(f). lf the information called for 
by Item 4(f) is being presented in a registration 
statement filed pursuant to the Securities Act of 
1933 or the Securities Exchange Act of 1934, the 
period for which the information called for shall be 
reported is the previous three years. 


Instruction 7 to Item 4(f). Include the name of 
each person whose interest in any transaction is 
described and the nature of the relationship by 
reason of which such interest is required to be 
described. Where it is not practicable to state the 
approximate amount of the interest, the 
approximate amount involved in the transaction 
shall be indicated. 


Instruction 8 to Item 4(f). Information shall be 
furnished in answer to this Item 4(f) with respect to 
transactions not excluded above which involve 
remuneration from the registrant or its subsidiaries, 
directly or indirectly, to any of the specified persons 
for services in any capacity unless the interest of 
such persons arises solely from the ownership 
individually and in the aggregate of less than 10% of 
any class of equity securities of another corporation 
furnishing the services to the registrant or its 
subsidiaries. 


Instruction 9 to Item 4(f). If the filing to which this 
Item 4(f) relates is a registration statement under 
the Securities Act of 1933, information should be 
included as to any material underwriting discounts 
and commissions upon the sale of securities by the 
registrant where any of the specified persons was or 
is to be a principal underwriter or is a controlling 
person, or member, of a firm which was or is to bea 
principal underwriter. Information need not be given 
concerning ordinary management fees paid by 
underwriters to a managing underwriter pursuant to 
an agreement among underwriters the parties to 
which do not include the registrant or its 
subsidiaries. 


Instruction 10 to Item 4(f). The foregoing 
instructions specify certain transactions and 
interests as to which information may be omitted in 
answering this Item 4(f). There may be situations 
where, although the foregoing instructions do not 
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expressly authorize nondisclosure, the interest of a 
specified person in the particular transaction or 
series cf transactions is not a material interest. In 
that case, information regarding such interest and 
transaction is not required to be disclosed in 
response to this item. The materiality of any interest 
or transaction is to be determined on the basis of the 
significance of the information to investors in light of 
all of the circumstances of the particular case. The 
importance of the interest to the person having the 
interest, the relationship of the parties to the 
transaction to each other and the amount involved in 
the transaction are among the factors to be 
considered in determining the significance of the 
information to investors. 


Item 4(g). Transactions with pension or similar 
plans. 


Describe briefly any transactions since the 
beginning of the registrant's last fiscal year or any 
currently proposed transactions, to which any 
pension, retirement, savings or similar plan 
provided by the registrant, or any of its parents or 
subsidiaries was or is to be a party, in which any of 
the following persons had or is to have a direct or 
indirect material interest, naming such person and 
stating his relationship to the registrant, the nature 
of his interest in the transaction and, where 
practicable, the amount of such interest: 


(1) Any director or officer of the registrant; 
(2) Any nominee for election as a director; 
(3) Any security holder who is known to the registrant 


to own of record or beneficially more than 5 percent 
of the outstanding voting securities of the registrant; 


(4) Any relative or spouse of any of the foregoing 
persons, or any relative of such spouse, who has the 
same home as such person or who is a director or 
officer of any parent or subsidiary of the registrant; or 


(5) The registrant or any of its subsidiaries. 
Instructions to Item 4(g) 


Instruction 1 to Item 4(g). Instructions 2, 3, 4.and 5 
to Item 4(f) shall apply to this Item 4(g). 


Instruction 2 to Item 4(g). Without limiting the 


general meaning of the term “transaction” there 
shall be included in answer to this Item 4(g) any 
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remuneration received or any loans received or 


outstanding during the period, or proposed to be 
received. 


Instruction 3 to Item 4(g). No information need be 
given in answer to Item 4(g) with respect to: 


(a) payments to the plan, or payments to 
beneficiaries, pursuant to the terms of the plan; 


(b) payment of remuneration for services not in 
excess of 5 percent of the aggregate remuneration 
received by the specified person during the 
registrant’s last fiscal year from the registrant and its 
subsidiaries; or 


(c) any interest of the registrant or any of its 
subsidiaries which arises solely from its general 
interest in the success of the plan. 


Item 4(h). Termination of employment. 


Describe, unless previously disclosed by the 
registrant in a proxy or information statement filed 
pursuant to section 14 of the Securities Exchange 
Act of 1934, any remunerative plan or arrangement, 
including payments to be received from the 
registrant, with any individual named in the Item 
4(a) remuneration table for the latest or the next 
preceding fiscal year, if such a plan or arrangement 
results or will result from the resignation, retirement 
or any other termination by such individual of 
employment with the registrant and its subsidiaries. 


Instructions to Item 4(h) 


Instruction 1 to Item 4(h). No information need be 
given in response to this Item 4(h) as to any 
remuneration or other transactions reported in 
response to any other subitems of this Item 4. 


Instruction 2 to Item 4(h). No information need be 
given in answer to Item 4(h) as to any plan or 
arrangement where the amount involved in the 
transaction including all periodic payments or 
installments does not exceed $50,000. 


Instruction 3 to Item 4(h). The term “previously 
disclosed” as used in this Item 4(h) includes 
situations where the arrangements have been 
generally disclosed in prior proxy or information 
statements filed with the Commission, 
notwithstanding the fact that the precise amount to 
be received by a given individual has not been 
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precisely indicated. 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


2. Section 240.14a-103 is amended by revising 
Appendix A as follows: 


§240.14a-103 Appendix A (to Schedule 14A 
(§240.14a-101)). 


The tables set forth below are illustrations of the 
presentation in tabular form of the information 
required by Item 4(d) of Regulation S-K (17 CFR 
229.20.4(d)) and Instruction 3(c) to Item 9(d) of 
Schedule 14A, which also applies to Items 10(d) and 
1l(c) of Schedule 14A. If only Item 4(d) of 
Regulation S-K applies and Items 9, 10 and 11 of 
Schedule 14A are inapplicable, information need 
only be furnished for the period specified in Item 
4(d), information called for in Table | as to shares 
sold may be omitted, and the reference at the foot of 
the table to options granted to employees may be 
omitted. See Instruction 4 to Item 4(d) of Regulation 
S-K. 


Other tabular presentations, including combination 
of the Tables into one, are of course acceptable if 
they include the necessary data. Tabular 
presentation may not be appropriate if only a very 
few options or stock appreciation rights have been 
granted. 


TABLE |—STOCK OPTIONS AND TANDEM RIGHTS 


The following tabulation shows, as to certain 
directors and officers of the registrant and as to all 
directors and officers of the registrant as a group, the 
following information with respect to stock options 
and stock appreciation rights in tandem therewith (if 
any): (i) the title and aggregate amount of securities 
subject to options granted during the specified 
period, (ii) the average per share option exercise 
price thereof, (iii) the net value of shares (market 
value less any exercise price) or cash realized during 
the specified period upon the exercise or realization 
of such options or rights granted during the specified 
period or prior thereto, (iv) the numbers of shares 
sold during the specified period of the sameclass as 
those so acquired, and (v) the title and aggregate 
amount of securities subject to all such options or 
rights outstanding as of the end of the specified 
period, and (vi) the potential (unrealized) value of 
such outstanding options and rights as of the end of 
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the specified period (market value less any exercise 
or base price). The title and aggregate amount of 
securities subject to tandem options granted during 
the specified period and outstanding at the end 
thereof are separately shown. 


All 

Directors 

and of- 

ficers 

James Richard asa 
Smith Roe 


John 
Jones 

Granted - __ to __: 

Number of options without 
tandem rights 

Number of options with 
tandem rights 

Average per share exercise 
price! 

Exercise - __ to __: 

Net value realized in shares 
(market value less any 
exercise price) or cash 

Sales - <fo.2: 

Number of shares 

Outstanding at : 

Number of options without 
tandem rights 

Number of options with 
tandem rights 

Potential (unrealized) value - 
(market value less exercise 
or base price)° 


In addition, during the period employees were granted options and tandem 
rights for a total of shares at an average option or base price per share of 


‘lf the option price was less than 100 percent of the market value of the 
security on the date of grant, such fact and the market price on such date 
must be disclosed. 


*Sales by directors and officers who exercised options during the period 
from Wi 525%, 


3Of the potential (unrealized) value at the end of the period, 
to exercisable options and/or tandem rights, and 
unexercisable options and/or tandem rights. 


% relates 
% relates to 


‘The numbers of options or rights set forth above correspond to the 
numbers of shares to which they relate. All shares figures have been 
adjusted in accordance with the terms of the options or rights to reflect the 
stock split in 19 __and, where applicable, to give effect to share dividends. 


TABLE II—STOCK APPRECIATION RIGHTS 
NOT IN TANDEM WITH OPTIONS 


The following tabulation shows, as to certain 
directors and officers of the registrant and as to all 
directors and officers of the registrant as a group, the 
following information with respect to stock 
appreciation rights (including interests in certain 
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phantom stock plans): (i) the number of such rights 
granted during the specified period, (ii) the average 
per share base price thereof, (iii) the net value of 
Shares (market value) or cash realized during the 
specified period upon exercise or realization of any 
such rights granted during the specified period or 
prior thereto, (iv) the number of such rights 
outstanding as of the end of the specified period, and 
(v) the potential (unrealized) value of all such rights 
outstanding as of the end of the specified period 
(market price less any base price). 
All 
Directors 
and of- 
Richard ficers 
Roe as a group 


John 
Jones 


James 
Smith 
Granted __ to __: 
Number of rights 
Average base price 
Exercised or realized 
— va 
Net value realized in shares 
(market value) or cash 
Outstanding at __: 
Number of rights 
Potential (unrealized) value 
(market value less any 
base price)! ae . oa 


In addition, during the period employees were granted rights relating to a 


total of shares at an average base price of $..... per share. 


‘Of the potential (unrealized) value at the end of period, ____% relates to 
exercisable rights, and % relates to unexercisable rights. 


?The numbers of rights set forth above correspond to the numbers of shares 
to which they relate. All stock appreciation right figures have been adjusted 
in accordance with the terms of the rights to reflect the stock split in 19 __ 
and, where applicable, to give effect to share dividends. 


Authority 


The amendments are adopted pursuant to the 
authority in sections 6, 7, 8, 10 and 19(a) of the 
Securities Act of 1933 and sections 12, 13, 14, 15(d) 
and 23(a) of the Securities Exchange Act of 1934. 


The Commission finds that any changes in the 
amended provisions from those published in 
Release No. 33-6210 have already been generally 
subject to comment and are technical in nature or 
less burdensome than previous rules so that further 
notice and rulemaking procedures pursuant to the 
Administrative Procedures Act (5 U.S.C. 553) are not 
necessary. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6262/November 14, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17305/November 14, 1980 


PROPOSED AVAILABILITY OF SIMPLIFIED 
REGISTRATION FORM TO CERTAIN MINING 
COMPANIES 


ACTION: Extension of comment period. 


SUMMARY: On October 7, 1980, the Commission 
proposed for comment amendments to Form S-18 
which would allow certain issuers engaged in the 
mining business to register their securities on that 
Form. The proposed amendments included a new 
disclosure item on Form S-18 applicable to mining 
companies and similar amendments to Item 2 of 
Regulation S-K. The proposed amendments to 
Regulation S-K would be applicable to companies 
using registration forms other than S-18 and to 
companies subject to the continuous reporting 
requirements under the Securities Exchange Act of 
1934. The Commission also recommended that 
Form S-3, currently available to certain start-up or 
unprofitable companies engaged in the mining 
business, be rescinded. The Commission is 
extending the period for submitting comments until 
December 21, 1980. 


DATE: Comments should be submitted on or before 
December 21, 1980. 


ADDRESSES: All communications on this matter 
should be submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Comments should refer to File No. S7- 
853 and will be available for public inspection and 
copying in the Commission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Michael J. 
Eizelman, Office of Small Business Policy, Division 
of Corporation Finance, (202) 272-2644. With 
respect to proposed item 7A of Form S-18 and Item 
2(c) of Regulation S-K, contact Hubert W. Norman, 
Office of Engineering, Division of Corporation 
Finance, (202) 272-3257. 


SUPPLEMENTARY INFORMATION: On October 7, 


1980, in Release Nos. 33-6245 and 34-17179[45FR 
68965] the Commission proposed for comment 


SEC DOCKET/617 





certain to Form S-18 [17 CFR 239.28] and 
Regulation S-K [17 CFR 229.20] and a proposal to 
rescind Form S-3 [17 CFR 239.13]. These 
amendments, if adopted, would allow certain issuers 
engaged in mining operations to register their 
securities on Form S-18. In addition, new disclosure 
provisions for Form S-18 and Item 2 of Regulation S- 
K would require detailed information as to each of 
the mines, plants or other significant properties 
owned by mining companies, including those 
companies using registration forms other than S-18 
and those companies subject to the continuous 
reporting requirements under the Securities 
Exchange Act of 1934. 


It has come to the attention of the Commission that 
several interested persons initially were of the view 
that the proposed amendments related only to the 
availability of Form S-18 to certain small issuers 
engaged in the mining business. These persons 
have requested an extension of the comment period 
in order to submit their views regarding the 
amendments to Regulation S-K as they apply to 
larger mining companies. 


The Commission recognizes the significant impact 
which the proposed amendments may have on the 
disclosure provided by larger mining companies by 
requiring such disclosure on a plant-by-plant basis 


and therefore wishes to give such companies ample 
time to express their views, particularly in light of an 
apparent misunderstanding as to the scope of the 
amendments. Interested persons are specifically 
requested to submit suggestions regarding the 


manner in which certain operations of such 
companies may be aggregated for disclosure 
purposes. 


Accordingly, the Commission today has extended 
the period for the submission of written comments 
and views concerning the foregoing proposed 
amendments until December 21, 1980. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6263/November 17, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17311/November 17, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11448/November 17, 1980 


REVISIONS OF INVESTMENT COMPANY CURRENT 
REPORT FORMS 


ACTION: Proposed revisions to forms. 


SUMMARY: The Commission is proposing three 
revisions to its Form N-1Q, which is used by most 
management investment companies to report the 
occurrence during the preceding calendar quarter 
of any one or more of twelve specified events. The 
Commission is proposing to replace the requirement 
that investment companies filing Form N-1Q listona 
calendar quarterly basis certain information about 
their securities portfolio with a requirement that this 
information be reported annually on either Form N-1 
or Form N-2. In addition, the Commission is 
proposing to limit Form N-1Q’s requirement that 
reporting companies furnish information about 
matters submitted to votes of security holders. 
Finally, the Commission is proposing to revise Form 
N-1Q to require that reports be filed on a fiscal 
quarter rather than calendar quarter basis. The 
proposed revisions are designed to reduce the 
number of times management investment 
companies must file Form N-1Q reports and to make 
reporting on the form less burdensome for those 
companies. 


DATE: Comments should be submitted on or before 
January 23, 1981. 


ADDRESSES: Comments should refer to File No. S7- 
864 and should be submitted in triplicate to George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 N. Capitol Street, Washington, 
D.C. 20549. Comments received will be available for 
public inspection and copying in the Commission’s 
Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Barry P. 
Barbash, Esq., (202) 272-2098 or Anthony A. 
Vertuno, Esq., (202) 272-2107, Division of 
Investment Management, Securities and Exchange 
Commission, Washington, D.C. 20549. 
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SUPPLEMENTARY INFORMATION: The 
Commission is inviting comment on proposed 
amendments to its Form N-1Q [17 CFR 274.106]. 
That form, adopted pursuant to section 30 of the 
Investment Company Act of 1940 (“1940 Act”) [15 
U.S.C. 80a-29] and sections 13 and 15(d) of the 
Securities Exchange Act of 1934 (“1934 Act”) [15 
U.S.C. 78m, 780(d)], is used by management 
investment companies to report the occurrence 
during the preceding calendar quarter of any one or 
more of twelve events specified in the form. A report 
on Form N-1Q must be filed within 30 days after the 
calendar quarter during which any of the specified 
events occurred. 


Among the events an investment company required 
to file Form N-1Q must report on the form are 
changes in its securities portfolio and matters 
submitted to a vote of its security holders.' As 
explained in detail below, the effect of requiring 
these two events to be reported on Form N-1Q is to 
require most of those companies filing the form to 
submit it to the Commission four times a year. To 
reduce the number of times a reporting company 
must file Form N-1Q and for the reasons discussed 
below, the Commission is proposing to eliminate the 
reporting of portfolio changes on Form N-1Q and to 
modify the reporting of shareholder voting on the 
form. 


1. Reporting of Changes in Securities Portfolios. 


(a) Current Requirement and Reasons for 
Amendments. 


Item 1 of Form N-1Q, which was adopted by the 
Commission in 1967, (Investment Company Act 
Release No. 5180, December 6, 1967 [32 FR 17583 
(December 8, 1967)], requires all management 
investment companies, except small business 
investment companies and certain venture capital 
companies, to report any acquisition or disposition 
of portfolio securities made during a calendar 
quarter. The first report filed pursuant to Item 1 and 
the first report filed pursuant to the item after the 
end of a calendar year must include information as 
to the reporting company’s entire securities 
portfolio. 


Virtually all investment companies required to file 
Form N-1Q engage in portfolio transactions during 
every calendar quarter and as aresult must file Form 
N-1Q reports four times a year. The Commission has 
found that Form N-1Q is often filed for the sole 
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purpose of reporting the occurrence of portfolio 
transactions. Having considered this reporting 


burden in light of the purposes for which the 
requirement was imposed, the Commission believes 
that it is appropriate to replace the requirement to 
include portfolio information on Form N-1Q with a 
requirement to include such information annually 
on either Form N-1 [17 CFR 239.15, 17 CFR 274.11] 
or Form N-2 [17 CFR 239.14, 17 CFR 274.11a-1]. 


Item 1 of Form N-1Q was adopted for three reasons. 
The information elicited by Item 1 was intended to 
aid the Commission in carrying out its regulatory 
responsibilities under the 1940 Act and in 
conducting studies of investment company portfolio 
transactions and their effects on the market place.’ 
Item 1 was also adopted for the purpose of providing 
the public with information about the securities 
transactions of management investment 
companies.’ 


Although the Commission continues to believe that 
investment company portfolio transaction data is 
important, it has determined that it no longer needs 
to receive that information on a quarterly basis. 
Pursuant to its authority under Section 31(b) [15 
U.S.C. 80a-30(b)] of the 1940 Act to inspect 
investment company books and records, the 
Commission can obtain current information about 
portfolio transactions. In light of its ability to inspect 





'The other ten reportable events are as follows: (a) 
changes in the reporting company’s policies with 
respect to security investments; (b) legal 
proceedings involving the reporting company; (c) 
changes in the assets securing any class of debt of 
the reporting company; (d) defaults and arrears on 
the reporting company’s senior securities; (e) 
changes in control of the reporting company; (f) 
changes in the constituent instruments defining the 
rights of the holders of any class of the reporting 
company’s securities; (g) revaluation of the 
reporting company’s assets or restatement of its 
capital share accounts; (h) changes in the reporting 
company’s certifying accountant; (i) changes in the 
accounting principles and practices followed by the 
reporting company; and (j) any merger or 
consolidation of the reporting company with one or 
more other registered investment companies. 


2Investment Company Release No. 5180, December 
6, 1967 [32 FR 17583 (December 8, 1967)]. 


Id. 
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books and records, the Commission believes an 
annual reporting of investment company portfolio 
transactions would be sufficient to allow it to 
conduct studies of those transactions and to carry 
out its regulatory responsibilities under the 1940 Act 
effectively and efficiently. 


The Commission believes further that any adverse 
effects on the public that could result from the 
elimination of quarterly reporting of portfolio 
transactioins by investment companies would be 
minimal. It is not clear how much public use is made 
of reports filed in response to Item 1 of Form N-1Q. 
On one hand, only alimited number of requests have 
been made to the Commission by members of the 
public to inspect Form N-1Q reports. On the other 
hand, certain companies have determined that 
public interest in Form N-1Q information is 
significant enough to warrant their publishing 
tabulations of that information for sale to the public. 
In any event, the Commission is of the opinion that to 
the extent members of the public need information 
on a calendar quarterly basis concerning the 
portfolios of investment companies, those 
individuals can rely on information contained in 
Form 13F [17 CFR 249.325] reports filed pursuant to 
section 13(f) [15 U.S.C. 78m(f)(1)] of the 1934 Act. 


Form 13F is used by money managers that fall within 
the definition of “institutional investment manager” 
contained in section 13(f)(5)(A) of the 1934 Act [15 
U.S.C. 78m(f)(5)(A)],* and that meet certain criteria 
set out in rule 13f-1 under the 1934 Act [17 CFR 
240.13f-1], to disclose on a calendar quarterly basis 
the holdings of the accounts over which they 
exercise investment discretion. Among the money 
managers that typically meet the requirements of 
section 13(f) and rule 13f-1 and thus file Form 13F 
reports are investment advisers of registered 
investment companies. In filing Form 13F reports, 
those investment advisers disclose the portfolio 
holdings of the investment companies they advise. 
Thus, since the adoption of rule 13f-1, investment 
company securities holdings are being reported on 
Form 13F as well as on Form N-1Q. 


Although both Form 13F and Form N-1Q contain 
information about investment company portfolios, 
the information contained in the two forms is not 
identical,° nor is the information reported in the 
same manner on the two forms.® Nonetheless, the 
Commission believes that the differences between 
Form 13F reports and Form N-1Q reports do not 
prevent the former from being an adequate 
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substitute for Form N-1Q reports as a source of 
public information concerning investment company 
securities portfolios. 


(b) Annual Reporting of Portfolio Transactions. Rule 
8b-16 under the 1940 Act [17 CFR 270.8b-16] 
requires management investment companies, other 
than small business investment companies, to 
update their 1940 Act registration statements 
annually. The Commission is proposing to amend 
Form N-1, which is used by open-end management 
investment companies to update their 1940 Act 
registration statements, and Form N-2, which is 





4An “institutional investment manager’ is defined in 
section 13(f)(5)(A) of the 1934 Act as “any person, 
other than a natural person, investing in or buying 
and selling securities for its own account, and any 
person exercising investment discretion with 
respect to the account of any other person.” 


5The information contained in Form 13F reports is 
not identical to that contained in Form N-1Q reports 
for at least three reasons. First, under rule 13f-1, an 
institutional investment manager is required to file 
Form 13F only if it exercises investment discretion 
over accounts having $100,000,000 or more in 
certain equity securities on a specified date. Thus, 
the holdings of investment companies receiving 
investment advice from an adviser not meeting the 
$100,000,000 threshold would not be disclosed in a 
Form 13F report, even though those holdings would 
be disclosed in Form N-1Q reports filed by the 
companies. Second, unlike Form N-1Q, which 
requires the reporting of information about all 
securities held by investment companies, Form 13F 
requires holdings of only certain equity securities to 
be reported. Third, a Form 13F reporting manager is 
not required to include in its report holdings of fewer 
than 10,000 shares having an aggregate fair market 
value less than $200,000. Form N-1Q contains no 
similar exclusion. 


‘For example, whereas one Form N-1Q is filed by 
each reporting investment company and provides 
information about only the reporting company, an 
investment adviser filing Form 13F reports in the 
aggregate portfolio information with respect to all 


investment companies it advises. In addition, 
whereas Form N-1Q requires the reporting of a 
particular company’s securities transactions during 
the calendar quarter, Form 13F requires the 
reporting of securities holdings as of the end of a 
calendar quarter. 
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used by closed-end management investment 
companies for the same purpose, to require the 
reporting of certain portfolio information. Under the 
proposal, reporting companies would include in Part 
I! of their annual updating form a table of portfolio 
information virtually identical to the table that is now 
required by Item 1 of Form N-1Q. Reporting 
companies would be required to show in a tabular 
format: (a) the number of shares (or other units) of 
equity securities or principal amount of debt 
securities acquired or disposed of for their portfolios 
during the preceding fiscal year; (b) their holdings of 
such securities and cash at the end of the fiscal year; 
and (c) their holdings of all other securities as of the 
end of the fiscal year. 


The Commission has not included in its proposal for 
annual reporting of investment company portfolio 
transactions a confidential treatment provision 
similar to the one now contained in Item 1 of Form N- 
1Q. Instruction 8 to Item 1 provides generally for 
confidential treatment of information filed in a Form 
N-1Q report relating to a program of purchasing 
securities of a particular issue or issues engaged in 
by the reporting company both at the end of the 
calendar quarter and on the date the report is filed. 
Instruction 8 was made part of Form N-1Q in 
response to public comments maintaining that if a 
reporting company’s current portfolio purchase 
program were disclosed the company might have to 
pay higher prices for the securities being 
purchased.’ Because annual updates filed on either 
Form N-1 or Form N-2 cover greater time periods 
than does Form N-1Q, and because the time allowed 
for the filing of those annual updates is significantly 
longer than the time allowed for the filing of Form N- 
1Q,° the danger that a registrant will be involuntarily 
required to disclose sensitive information relating to 
an ongoing purchase program seems remote. Thus, 
the Commission believes that a provision 
resembling Instruction 8 to Item 1 of Form N-1Q 
does not need to be incorporated as part of the 
annual reporting requirement being proposed. 


2. Reporting of Matters Submitted to Shareholders. 


Item 2 of Form N-1Q requires a reporting investment 
company to furnish certain information about any 
matter submitted to a vote of the company’s 
securityholders during the preceding quarter year. 
Instruction 2 to the item provides, however, that the 
item need not be answered as to procedural matters, 
the selection or approval of auditors, and the 
uncontested election of directors. Instruction 2 
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reflects the Commission's belief that certain routine 
matters voted upon at shareholder meetings need 
not be reported on Form N-1Q. 


The Commission is proposing to amend Instruction 
2 to add voting on the continuation of the reporting 
company’s current advisory contract to the list of 
routine matters that need not be reported under 
Item 2 of Form N-1Q.° The Commission expects that 
this amendment, together with the elimination of 
Item 1, would have the effect of appreciably 
reducing the number of Form N-1Q reports 
management investment companies must file. 


3. Changing Filing Date of Form N-1Q. 


Form N-1Q is now required to be filed within 30 days 
after the close of each calendar quarter during which 
any of the twelve events specified in the form has 
occurred. Calendar quarterly filing of Form N-1Q was 
adopted by the Commission to obtain information 
about portfolio transactions on a comparable time 
basis.'° In light of its proposal to eliminate the 





7Investment Company Act Release No. 5180, 
December 6, 1967 [32 FR 17583 (December 8, 
1967)]. 


SRule 8b-16 under the 1940 Act requires annual 
updates on either Form N-1 or Form N-2 to be filed 
within 120 days of the end of the reporting 
company’s fiscal year, whereas Form N-1Q must be 
filed within 30 days after the end of a quarter in 
which a reportable event occurs. 


°The Commission’s view that the determination to 
approve or disapprove a management investment 
company’s current advisory contract is a matter that 
need not be reported was reflected in an earlier 
release authorized by the Commission setting forth 
its Division of Investment Management's review 
procedure applicable to preliminary proxy material. 
Securities Act Release No. 5988, October 19, 1978 
[43 FR 49866 (October 25, 1978)]. In that release, 
the Division of Investment Management indicated 
that the staff will ordinarily make no substantive 
review of proxy statements that have no proposals 
other than those relating to the uncontested election 
of directors, the ratification of the selection of 
accountants, and the continuation of a current 
advisory contract. 


‘Investment Company Act Release No. 5180, 


December 6, 1967 [32 FR 17583 (December 8, 
1967)]. 
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requirement to include portfolio transaction 
information on Form N-1Q, the Commission is 
proposing to revise the form to require that reports 
be filed 30 days after the end of an investment 
company’s fiscal quarter in which any of the events 
specified in the form occurred. The Commission 
expects this change to make it easier for investment 
companies to file this report. 


Text of the Proposed Amendments 


Chapter |' of Title 17 of the Code of Federal 
Regulations is proposed to be amended as follows: 


PART 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 


PART 274—FORMS PRESCRIBED UNDER THE 
INVESTMENT COMPANY ACT OF 1940 


1. By amending §§239.15 and 274.11 by amending 
Part Il of Form N-1 to add new item 11 to read as 
follows: 


§239.15 Form N-1 for open-end management 
investment companies registered on Form N-8A. 


§274.11 Form N-1, registration statement of open- 
end management investment companies. 


* Ke KK 


PART Il. OTHER INFORMATION 


* KK KX * 


Item 11. Changes in Portfolio Securities 


If the registrant has acquired or disposed of any 
portfolio securities during the fiscal year, furnish the 
information specified below as to all portfolio 
securities owned by the registrant at the end of the 
fiscal year. 
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ITEM 11 CHANGES IN PORTFOLIO SECURITIES: Number of shares (or 
other unit), or principal amount of debt securities 


Name of Issuer and 
Title of Issue 


Exch Purchases Sales 

Sym- and other and 

bol Acquisi- 
tions 


Owned at SEC 
End of Use 
Fiscal 
Disposi- Year 
tions 

(1) (3) (4) (5) 
1. U.S. Government $thou- $thou- $thou- 
Securities (short-term sands sands sands 
and long-term) 


other 


2. Short-Term Debt 
Securities (other than 
U.S. Government) 


$thou- 
sands 


3. Long-Term Debt 
Securities (other than 
U.S. Government) 


$thou- 
sands 


(a) Non-convertible 


(b) Convertible $thou- 


sands 


$thou- 
sands 
4. Preferred Stock no. of 
shares 


no. of 
shares 
(a) Non-convertible 
(b) Convertible no. of 
shares 


no. of 
shares 


no. of 
shares 
5. Common stock no. of 
shares 


no. of 
shares 


no. of 
shares 


6. Options or Warrants no. of no. of no. of 
to Purchase Common options options options 
Stock or Other Securi- war war- war 
ties (Specify) rants 


rants rants 


7. Other Securities no. of no. of no. of 
shs., shs., shs., 
units, units, units, 

or $thou- or $thou- or $thou- 
sands sands sands 


(specify) (specify) (specify) 


$thou- 
sands 


Instructions 


1. This item shall not be answered by any registrant 
that is engaged principally in the business of 


underwriting, furnishing capital to industry, 
financing promotional enterprises, purchasing 
securities of issuers for which no ready market is in 
existence, and reorganizing companies or similar 
activities. 
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2. For the purpose of this item the term “U.S. 
Government securities’ means any securities 
issued by the United States or by an instrumentality 
of the Government of the United States. “Short-term 
debt securities” means any securities payable on 
demand or having a maturity at the time of issuance 
not exceeding one year, or any renewal thereof 
payable on demand or having a maturity at time of 
renewal not exceeding one year. The term “long- 
term debt securities” means any debt securities 
other than short-term debt securities. 


3. Except for U.S. Government securities and short- 
term debt securities, with respect to which only the 
totals for each such category shall be shown in 
columns (3) through (5), the required information 
shall be shown separetely for each security acquired 
or disposed of by the registrant during the fiscal year 
even though the registrant may not have owned the 
particular security at the end of the year. 


4. The principal amount of all U.S. Government 
securities and of all other short-term and long-term 
debt securities, and the amount of cash, shall be 
stated in the nearest thousand dollars. The numbers 
of shares or other units of other securities shall be 
stated in the nearest full share or other unit. 


5. Set forth in column (2), as to each security 


registered or traded on a national securities 
exchange, the symbol assigned to such security by 
the exchange. 


6. Any options or warrants which were attached to 
another security at the time of their acquisition shall 
be reported with, and in the category of, such other 
security. If one of such securities is disposed of 
separately, such disposition and the remaining 
holdings of the other security shall be reported in 
their separate categories and explained by footnote. 


7. Acquisitions or dispositions during the calendar 
fiscal year of shares which were thereafter increased 
by a stock dividend or stock split during such year 
shall be adjusted to reflect the additional shares, and 
the date and basis of such stock dividend or split 
shall be indicated briefly by footnote to the adjusted 
quantities in column (3) or (4). The increased 
number of shares of any security owned at the end of 
any fiscal year as the result of a stock dividend or 
split during such year shall be shown in column (5) 
and likewise indicated by footnote, irrespective of 
whether there were any other changes in the 
registrant's ownership of such security during the 
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year. Any increase in shares resulting from a stock 
dividend on, or split of, shares owned at the 
beginning of the year shall not be shown as an 
acquisition in column (3). Similar adjustment and 
explanation shall be made with respect to any 
reverse stock split. 


8. Any purchases of a security on margin, or 
acquisition or disposition of a security through 
exchange or otherwise than for cash, shall be 
indicated by footnote to the figures in column (3) or 
(4) stating the nature of the acquisition or 
disposition and the quantity, if other than that shown 
in the applicable column. Any acquisitions of a 
security pursuant to rule 10f-3 [17 CFR 270.10f-3] 
shall be indicated by footnote to the figures in 
column (3). Any security held in margin accounts or 
subject to option at the end of the fiscal year shall 
also be indicated by footnote to the figures in column 
(5), which shall include the quantity and, in the case 
of options, the option prices and the dates within 
which they may be exercised. 


9. If the registrant effected any short sale or any 
change in a short position in a security during the 
fiscal year, it shall set forth in a separate table in 
columnar form the name of the issuer of such 
security, the title of the issue, and the exchange 
symbol, if any, and, in numbers of shares, the short 
sales during the year, the short positions closed 
during the year, and the short position at the end of 
the year. Appropriate adjustment in numbers of 
shares shall be made to reflect any stock dividend or 
stock split during the year. 


2. By amending §§ 239.14 and 274.1lla-1 by 
amending Part II of Form N-2 to add new item 11 to 
read as follows: §239.14 Form N-2 for closed-end 
management investment companies registered on 
§274.1la-1 Form N-2, registration statement of 
closed-end management investment companies. 


* eK KK 


Part Il OTHER INFORMATION 


* * Ke OK * 


Item 11 Changes in Portfolio Securities 


SEC DOCKET/623 





ITEM 11 CHANGES IN PORTFOLIO SECURITIES: Number of shares (or 
other unit), or principal amount of debt securities 


Name of Issuer and 
Title of Issue 


Exch Purchases Sales 
Sym- and other and End of Use 
bol Acquisi- other Fiscal 
tions Disposi- Year 
tions 

(1) (3) (4) (5) (6) 
1. U.S. Government $thou- $thou- 
Securities (short-term sands sands 
and long-term) 


Owned at SEC 


2. Short-Term Debt 
Securities (other than 
U.S. Government) 


$thou- 
sands 


$thou- 
sands 


3. Long-Term Debt 
Securities (other than 
U.S. Government) 


$thou- 
sands 


(a) Non-convertible 


(b) Convertible $thou- 


sands 


$thou- 
sands 
4. Preferred Stock 


no. of no. of 


shares shares 
(a) Non-convertible 
(b) Convertible no. of 


shares 


no. of 
shares 


no. of 
shares 
5. Common stock no. of 
shares 


no. of 
shares 


no. of 
shares 
6. Options or Warrants no. of no. of 
options options 
Stock or Other Securi war war- 
ties (Specify) 


no. of 
to Purchase Common options 
war- 


rants rants 


rants 
7. Other Securities no. of no. of no. of 
shs., shs., shs., 
units, units, units, 

or $thou- or $thou- or $thou- 
sands sands sands 
(specify) (specify) (specify) 


$thou- 
sands 


Instructions 


1. This item shall not be answered by any registrant 


that is engaged principally in the business of 
underwriting, furnishing capital to industry, 
financing promotional enterprises, purchasing 
securities of issuers for which no ready market is in 


existence, and reorganizing companies or similar 
activities. 
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2. For the purpose of this item the term “U.S. 
Government securities’ means any securities 
issued by the United States or by an instrumentality 
of the Government of the United States. “Short-term 
debt securities” means any securities payable on 
demand or having a maturity at the time of issuance 
not exceeding one year, or any renewal thereof 
payable on demand or having a maturity at time of 
renewal not exceeding one year. The term “long- 
term debt securities” means any debt securities 
other than short-term debt securities. 


3. Except for U.S. Government securities and short- 
term debt securities, with respect to which only the 
totals for each such category shall be shown in 
columns (3) through (5), the required information 
shall be shown separetely for each security acquired 
or disposed of by the registrant during the fiscal year 
even though the registrant may not have owned the 
particular security at the end of the year. 


4. The principal amount of all U.S. Government 
securities and of all other short-term and long-term 
debt securities, and the amount of cash, shall be 
stated in the nearest thousand dollars. The numbers 
of shares or other units of other securities shall be 
stated in the nearest full share or other unit. 


5. Set forth in column (2), as to each security 
registered or traded on a national securities 
exchange, the symbol assigned to such security by 
the exchange. 


6. Any options or warrants which were attached to 
another security at the time of their acquisition shall 
be reported with, and in the category of, such other 
security. If one of such securities is disposed of 
separately, such disposition and the remaining 
holdings of the other security shall be reported in 
their separate categories and explained by footnote. 


7. Acquisitions or dispositions during the calendar 
fiscal year of shares which were thereafter increased 
by a stock dividend or stock split during such year 
shall be adjusted to reflect the additional shares, and 
the date and basis of such stock dividend or split 
shall be indicated briefly by footnote to the adjusted 
quantities in column (3) or (4). The increased 
number of shares of any security owned at the end of 
any fiscal year as the result of a stock dividend or 
split during such year shall be shown in column (5) 
and likewise indicated by footnote, irrespective of 
whether there were any other changes in the 
registrant's ownership of such security during the 
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year. Any increase in shares resulting from a stock 
dividend on, or split of, shares owned at the 
beginning of the year shall not be shown as an 
acquisition in column (3). Similar adjustment and 
explanation shall be made with respect to any 
reverse stock split. 


8. Any purchases of a security on margin, or 
acquisition or disposition of a security through 
exchange or otherwise than for cash, shall be 
indicated by footnote to the figures in column (3) or 
(4) stating the nature of the acquisition or 
disposition and the quantity, if other than that shown 
in the applicable column. Any acquisitions of a 
security pursuant to rule 10f-3 [17 CFR 270.10f-3] 
shall be indicated by footnote to the figures in 
column (3). Any security held in margin accounts or 
subject to option at the end of the fiscal year shall 
also be indicated by footnote to the figures in column 
(5), which shall include the quantity and, in the case 
of options, the option prices and the dates within 
which they may be exercised. 


9. If the registrant effected any short sale or any 
change in a short position in a security during the 
fiscal year, it shall set forth in a separate table in 
columnar form the name of the issuer of such 
security, the title of the issue, and the exchange 
symbol, if any, and, in numbers of shares, the short 
sales during the year, the short positions closed 
during the year, and the short position at the end of 
the year. Appropriate adjustment in numbers of 
shares shall be made to reflect any stock dividend or 
stock split during the year. 


PART 249 — FORMS, SECURITIES EXCHANGE ACT 
OF 1934 


PART 274 — FORMS PRESCRIBED UNDER THE 
INVESTMENT COMPANY ACT OF 1940 


3. Amending the general instructions to Form N-1Q 
as follows: §249.331 Form N-1Q, quarterly report of 
management investment companies registered 
under the Investment Company Act of 1940. 
§274.106 Form N-1Q, for quarterly report of 
registered investment company. 


xe eK * 


A.) General instruction A. is to be amended by 
deleting the word “calendar” in paragraphs (a) and 
(b) and inserting the word “fiscal” in its place. 
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B.) General instruction E. is to be eliminated. 


C.) General instruction F. is to be redesignated 
general instruction E. 


4. Amending Form N-1Q as follows: §249.331 Form 
N-1Q, quarterly report of management investment 
companies registered under the Investment 
Company Act of 1940. §274.106 Form N-1Q, for 
quarterly report of registered investment company. 


* eK K * 


A.) Item 1 is to be eliminated. 


B.) Instruction 2. to Item 2. is to be amended to read 
as follows: 


Item 2. Submission of Matters to a Vote of Security 
Holders. 


Instructions. 


2. This item need not be answered as to (i) 
procedural matters, (ii) the selection or approval of 
auditors, (iii) the continuation of the current advisory 
contract, or (iv) the election of directors or officers in 
cases where there was no solicitation in opposition to 
the management’s nominees, as listed in a proxy 
statement pursuant to rule 20a-1 under the Act [17 
CFR 270.20a-1] and Regulation 14A under the 
Securities Exchange Act of 1934 [17 CFR 240.14a-1 
— 240.14b-1], and all of such nominees were 
elected. This item may be omitted if action at the 
meetng was limited to the foregoing. In cases where 
the registrant does not solicit proxies and the board 
of directors as previously reported to the 
Commission was re-elected in its entirety, a 
statement to that effect will suffice. 


C.) Items 2 through 13 are to be renumbered 1 
through 12. 


STATUTORY AUTHORITY: Sections 13 and 15(d) of 
the Securities Exchange Act of 1934 [15 U.S.C. 78m 
and 780(d)] and Sections 8 and 30 of the Investment 
Company Act of 1940 [15 U.S.C. 80a-8 and 80a-29]. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17299/November 14, 1980 


In the Matter of 


THE PACIFIC STOCK EXCHANGE INCORPORATED 
301 Pine Street 
San Francisco, California 94104 


(SR-PSE-80-18) 
ORDER APPROVING PROPOSED RULE CHANGE 


On September 29, 1980, the Pacific Stock Exchange 
Incorporated filed with the Commission, pursuant to 
Section 19(b) (1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78s(b) (1) (the “Act”) and Rule 19b- 
4 thereunder, copies of a proposed rule change 
which amends its schedule of fines that may be 
imposed on members for violation of exchange rules 
or floor procedures relating to conduct of business 
on the options floor. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 17187, 
October 2, 1980) and by publication in the Federal 
Register (45 FR 67180, October 9, 1980). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule 
change between the Commission and any person 
were considered and (with the exception of those 
statements or communications which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. 552) were made available to 


the public at the Commission’s Public Reference 
Room. 


The Commission finds that the proposed rule 
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change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b) (2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17300/November 14, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL SECURITIES CLEARING 
CORPORATION 


File No. SR-NSCC-80-32 


National Securities Clearing Corporation submitted 
on October 31, 1980, a proposed rule change, 
pursuant to Rule 19b-4 under the Securities 
Exchange Act of 1934, authorizing it to maintain or 
participate in a signature card distribution service. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
November 17, 1980. Interested persons are invited 
to submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D. C. 20549. Reference should be made to File No. 
SR-NSCC-80-32. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D. C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 
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For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17301/November 14, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6261/November 14, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17302/November 14, 1980 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-80-4) 


ORDER APPROVING AMENDED PROPOSED RULE 
CHANGE 


On April 7, 1980, the Municipal Securities 
Rulemaking Board (the “MSRB”) filed with the 
Commission, pursuant to Section 19(b) (1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 78(s) (b) 
(1) (the “Act’”) and Rule 19b-4 thereunder, copies of 
a proposed rule change to consolidate the MSRB’s 
three advertising rules into a single rule, rule G-21. 
Rule G-21 would define the term “advertisement” for 
purposes of the proposed rule change to include any 
material, except listings of offerings, published or 
designed for use in the public media or for 
dissemination to the public. In addition, current 
requirements applicable to advertisements of new 
issue securities would be modified by permitting a 
syndicate or syndicate member to show initial 
offering terms even if securities of a particular 
maturity or maturities were no longer available, 
provided that the date of sale, as defined by therrule, 
was included and that, if the yield or price shown was 
different from the initial offering terms, the 
advertisement would reflect the actual prices or 
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yields as of the time the advertisement was 
submitted for publication. Advertisements of new 
issue securities also would be required to include, if 
applicable, a statement that at the time of the 
publication the securities may no longer be available 
from the syndicate, or may be available at different 
prices or yields. Finally, the proposed rule change 
would extend to new issue advertisements the 
requirement, currently found in rules G-21 
(Professional Advertisements) and G-34 (Product 
Advertising), that all advertisements be approved in 
writing by a municipal securities principal or general 
securities principal prior to first use and that records 
of such advertisements be separately maintained 
and kept current. 


Notice of the proposed rule change together withthe 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 16739 (April 
11, 1980)) and by publication inthe Federal Register 
(45 FR 26860 (1980)). On November 6, 1980, the 
MSRB made technical amendments to the filing to 
clarify that the term “advertisement” does not apply 
to documents prepared by issuers, but that it does 
apply to any documents prepared by municipal 
securities brokers or municipal securities dealers, 
including documents such as abstracts or 
summaries of official statements and to make minor 
changes in the wording of the rule.! No comments 





‘In a separate letter to the Commission staff, the 
MSRB staff advised that 


the term “listing of offerings” contained in paragraph 
(a) of proposed rule G-21 refers to a list of municipal 
securities which a municipal securities dealer 
distributes to customers and to other dealers from 
time to time (some dealers, however, provide such 
lists daily). The lists show the securities which the 
dealer is currently offering for sale. ... The term also 
refers to offerings of securities which a municipal 
securities dealer furnishes for publication in an 
inter-dealer publication, such as The Blue List or for 
transmission to other dealers over an inter-dealer 
communications facility, such as the “Kenny Wire.” 
Such listings ordinarily include for each municipal 
security being offered the par amount, coupon rate, 
date of maturity and yield to maturity or dollar price, 
and may include other information about the 
security such as its rating. The term would not refer 
to a tombstone advertisement. 


Letter to Anne E. Chafer, Chief, Municipal Securities 
Branch, Division of Market Regulation, from Richard 
B. Nesson, General Counsel, MSRB (Nov. 6, 1980). 
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with respect to the amended proposed rule change 
have been received by the Commission. 


The text of the amended proposed rule change is as 
follows: 


Rule G-21 Advertising 


(a) Definition of “Advertisement.” For purposes of 
this rule, the term “advertisement” means any 
material (other than listings of offerings) published 
or designed for use in the public media, or any 
promotional literature designed for dissemination to 
the public, including any note, circular, report, 
market letter, form letter or reprint or excerpt of the 
foregoing. The term does not apply to preliminary 
official statements or official statements, but does 
apply to abstracts or summaries of official 
statements, offering circulars and other such similar 
documents prepared by municipal securities 
brokers or municipal securities dealers. 


(b) Professional Advertisements. No broker, dealer, 
or municipal securities dealer shall publish or cause 
to be published any advertisement concerning the 
facilities, services or skills with respect to municipal 
securities of such broker, dealer, or municipal 
securities dealer or of another broker, dealer, or 
municipal securities dealer, that is materially false 
or misleading. 


(c) Product Advertisements. No broker, dealer, or 
municipal securities dealer shall publish or cause to 
be published any advertisement concerning 
municipal securities which such broker, dealer, or 
municipal securities dealer knows or has reason to 
know is materially false or misleading. 


(d) New Issue Advertisements. In addition to the 
requirements of section (c) all advertisements for 
new issue municipal securities shall also be subject 
to the following requirements: 


(i) Accuracy at Time of Sale. A syndicate or 
syndicate member which publishes or causes to be 
published any advertisement regarding the offering 
by the syndicate of a new issue of municipal 
securities, or any part thereof, may show the initial 
reoffering prices or yields for the securities, even if 
the price or yield for a maturity or maturities may 
have changed, provided that the advertisement 
contains the date of sale of the securities by the 
issuer to the syndicate. Inthe event that the prices or 
yields shown in a new issue advertisement are other 
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than the initial reoffering prices or yields, such an 
advertisement must show the prices or yields of the 
securities as of the time the advertisement is 
submitted for publication. For purposes of this rule, 
the date of sale shall be deemed to be, in the case of 
competitive sales, the date on which bids are 
required to be submitted to an issuer and, inthe case 
of negotiated sales, the date on which a contract to 
purchase securities from an issuer is executed. 


(ii) Accuracy at Time of Publication. Each 
advertisement relating to a new issue of municipal 
securites shall also indicate, if applicable, that the 
securities shown as available from the syndicate 
may no longer be available from the syndicate at the 
time of publication or may be available from the 
syndicate at a price or yield different from that 
shown in the advertisement. 


(e) Approval by Principal. Each advertisement 
subject to the requirements of this rule must be 
approved in writing by a municipal securities 
principal or general securities principal prior to first 
use. Each broker, dealer, and municipal securities 
dealer shall make and keep current in a separate file 
records of all such advertisements. 


* KK OK 


The Commission finds that the amended proposed 
rule change is consistent with the requirements of 
the Act and the rules and regulations thereunder 
applicable to the MSRB and, in particular, the 
requirements of Section 15B and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b) (2) of the Act, that the above-mentioned 
amended proposed rule change be, and it hereby is, 
approved. 


By the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17303/November 14, 1980 


A notice has been issued giving interested persons 
until December 8, 1980 to comment on the 
application of the Boston Stock Exchange for 
unlisted trading privileges in the Class A Common 
Convertible (no par value) of IMPERIAL OIL LIMITED. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17304/November 14, 1980 


In the Matter of the 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-80-37) 
ORDER APPROVING PROPOSED RULE CHANGE 


On October 6, 1980, the New York Stock Exchange, 
Inc. filed with the Commission, pursuant to Section 
19(b) (1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s) (b) (1) (the “Act’) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
amends Exchange Rule 341 to delete the 
requirement that the registered address of every 
member who personally transacts business on its 
trading floor be within the vincinity of the Exchange. 


Notice of the proposed rule change together withthe 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 17186, 
October 2, 1980) and by publication in the Federal 
Register (45 Fr 67494, October 10, 1980). No 
comments were received with respect to the 
proposed rule change. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national securities exchange and, in 
particular, the requirements of Section 6(b) (5) and 
the rules and regulations thereunder, insofar as it 
removes this geographical impediment, thus 
enhancing the ability to become an Exchange 
member and the development of the mechanism of 
a free and open market. 
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IT IS THEREFORE ORDERED, pursuant to Section 
19(b) (2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17305/November 14, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6262/November 14, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17306/November 17, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-80-18 


The National Association of Securities Dealers, Inc. 
(the “Association”) submitted on October 10, 1980, 
a proposed rule change under Rule 19b-4 to amend 
Schedule D under Section XVI of the Association’s 
By-Laws. The proposed rule change provides for the 
inclusion of rights and warrants on the NASDAQ 
System if the total number originally issued is not 
less than 100,000. The proposed rule change further 
provides that if the underlying security meets other 
qualifications the number of rights and warrants will 
be considered only at the time of initial 
authorization. The Association has indicated that the 
requirement of initial issuance is necessary to 
provide sufficient depth to the market in order to 
prevent any potential manipulation. 


In addition, the proposed rule change deletes its 
existing reference to initial authorization with regard 
to domestic units as well as the rights and warrants 
of foreign issuers. The Association states that sucha 
requirement is not necessary with regard to units 
because of the close relationship between the prices 
of units and underlying securities, each of which 
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have to qualify independently. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
November 17, 1980. In order to assist the 
Commission in determining whether to approve the 
proposed rule change or to institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, N.W., Washington, D.C. 20549. 
Reference should be made to File No. SR-NASD-80- 
18. 


Copies of the submission, all subsequent 
amendments, and all written statements with 
respect to the proposed rule change which are filed 
with the Commission, and of all written 
communications relating to the proposed rule 


change between the Commission and any person, 
other than those which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. 
§552, will be available for inspection and copying at 


the Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
and of any subsequent amendments will also be 
available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17307/November 14, 1980 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 739/November 14, 1980 


ADMINISTRATIVE PROCEEDING 
File No. 3-5974 


In the Matter of 
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RIVIERE SECURITIES CORP. 
(8-17422) 

JOHN G. MERGNER 
WILLARD J. MILLER 


ORDER INSTITUTING PUBLIC ADMINISTRATIVE 
PROCEEDINGS AND FINDINGS AND ORDER 
IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that 
administrative proceedings be _ instituted with 
respect to Riviere Securities Corporation 
(“Registrant”), a registered broker-dealer located in 
Washington, D.C.; John G. Mergner (“Mergner’); and 
Williard J. Miller (‘Miller’). In anticipation of the 
institution of these proceedings, Registrant, 
Mergner and Miller have submitted offers of 
settlement which the Commission has determined 
to accept. Without admitting or denying the findings 
herein, the respondents hereby make certain 
undertakings and consent to the findings and 
sanctions set forth below. 


I 


Accordingly, IT IS ORDERED that proceedings 
pursuant to Sections 15(b) and 19(h) of the 
Securities Exchange Act of 1934 (“Exchange Act”) 
and Section 203 of the Investment Advisers Act of 
1940 (“Advisers Act’) be, and they hereby are, 
instituted. 


On the basis of this Order for Proceedings and the 
offers of settlement, it is found that: 


1. Mergner is the president and a director of 
Registrant; 


2. Potomac Investment Advisors, Ltd. (‘Potomac’), 
of McLean, Virginia, was an investment adviser 
formerly registered with the Commission; 


3. Miller was the president and a director of 
Potomac; 


4. On May 10, 1978, Potomac and Miller were 
permanently enjoined from violations of Sections 
204, 206(1), (2) and (4) of the Advisers Act, and 
Rules 17 CFR 275.204-2 and 275.206(4)-2 
thereunder, and Section 10(b) of the Exchange Act 
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and Rule 10b-5 thereunder; 


5. On March 28, 1980, the Commission ordered that 
Potomac’s registration as an investment adviser be 
revoked and that Miller be barred from association 
with an investment adviser (Administrative 
Proceeding File No. 3-5492); 


6. During the period from about September 1974 to 
about March 1978, Registrant, Mergner and Miller 
willfully violated and willfully aided and abetted 
violations of Section 10(b) of the Exchange Act and 
Rule 10b-5 thereunder and willfully aided and 
abetted violations of Sections 206(1), (2) and (4) of 
the Advisers Act by engaging in an undisclosed 
reciprocal arrangement. As part of the aforesaid 
conduct and activities, among other things: 


a. Miller, from about September 1974 to about 
March 1978, singly and in concert with others, and 
without the knowledge or consent of the Potomac- 
advised clients, would and did, among other things: 


1. enter into an agreement to provide purported 
investment advisory services to Registrant and for 
which investment advisory services no records were 
maintained which would substantiate the quantity 
and quality of services provided; 


2. cause Potomac to receive funds from Registrant 
on a monthly basis purportedly in compensation for 
investment advisory services; 


3. open individual customer accounts for Potomac- 
advised clients with those broker-dealers with whom 
Registrant had clearing agreement; 


4. place orders on behalf of Potomac-advised clients 
directly with those broker-dealers with whom 
Registrant had clearing agreements; 


5. direct those broker-dealers with whom Registrant 
had clearing agreements to pay to Registrant part of 
the commissions charged to Potomac-advised 
clients as a result of the purchase or sale of 
securities executed by these clearing broker-dealers 
on behalf of Potomac-advised clients; and 


6. fail to negotiate the commissions charged by the 
clearing broker-dealers to Potomac-advised clients 
for those transactions described in subparagraph 
6a(5) above; and 


b. Registrant and Mergner, from about September 
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1974 until about March 1978, singly and in concert 
with others, and without the knowledge or consent of 
the Potomac-advised clients, would and did, among 
other things: 


1. enter into an agreement to purchase purported 
investment advisory services from Miller and 
Potomac and for which investment advisory services 
no records were maintained which would 
substantiate the quantity and quality of services 
provided; 


2. disburse on a monthly basis funds to Potomac 
purportedly in compensation for investment 
advisory services; 


3. establish and/or maintain clearing arrangements 
with certain broker-dealers; 


4. receive commissions and copies of confirmations 
from these clearing broker-dealers resulting from 
the purchase or sale of securities executed by the 
clearing broker-dealers on behalf of Potomac- 
advised clients; 


5. upon receipt of commissions as described in 
subparagraph 6b(4) above, subtract the amounts 
paid to Potomac purportedly for the purchase of 
investment advisory services and allocate one half of 
the balance to Mergner’s commission account and 
retain the remaining one half as net income to 
Registrant; 


6. fail to negotiate commissions charged by the 
clearing broker-dealers to Potomac-advised clients 
for those transactions described in subparagraph 
6b(4) above; and 


7. provide no brokerage or other services in 
connection with the receipt of commissions 
resulting from those transactions on behalf of 


Potomac-advised clients described in subparagraph 
6b(4) above. 


IV 
In view of the foregoing, it is in the public interest to 
impose the sanctions and order compliance with the 
undertakings specified in the offers of settlement. 


Accordingly, IT IS ORDERED that: 


1. Registrant be, and hereby is, censured. 
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2. Registrant comply with the undertakings in its 
Offer of Settlement to: 


a. within 180 days from the entry of this Order, pay 
the amount of $15,000 on a pro rata basis to the 
Potomac-advised clients for whose securities 
transactions Registrant received commissions 
during the period of January 1975 through March 
1978 pursuant to a plan of distribution acceptable to 
the staff of the Commission; 


b. adopt policies and procedures not unacceptable 
to the staff of the Commission relative to the receipt 
of compensation by Registrant or its employees for 
services rendered, directly or indirectly, on behalf of 
clients of investment advisers or other fiduciaries; 
and 


c. within a reasonable time after the termination of 
the undertakings imposed herein, deliver an 
affidavit to the Washington Regional Office stating 
therein that it has complied with its undertakings 
and the sanctions imposed by the Commission. 


3. John G. Mergner be, and he hereby is, suspended 
from association with any broker or dealer, for a 
period of thirty (30) consecutive days effective the 
date of entry of this Order. 


4. Effective at the conclusion of the suspension 
period imposed by Paragraph IV 3, Respondent 
Mergner is suspended for a period of fifteen (15) 
consecutive days: 1) from serving in a supervisory 
capacity; and 2) is further suspended from effecting 
any transactions in securities traded on a national 
securities exchange, provided, however, that he can 
refer recommendations to close out transactions in 
listed securities on behalf of existing customers and 
refer unsolicited inquiries to other registered 
representatives of Registrant. 


5. Respondent Mergner comply with the 
undertakings in his Offer of Settlement to: 


a. within 180 days from the entry of this Order, pay 
the amount of $10,000 on a pro rata basis to the 
Potomac-advised clients for whose securities 
transactions Registrant received commissions 
during the period of January 1975 through March 
1978 pursuant to a plan of distribution acceptable to 
the staff of the Commission; 


b. within a reasonable time after the termination of 
the sanctions and undertakings imposed herein, 
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deliver an affidavit to the Washington Regional Office 
stating therein that he has complied with his 
undertakings and the sanctions imposed by the 
Commission. 


6. Willard J. Miller be, and hereby is, barred from 
association with any broker, dealer, or investment 
company, effective the date of entry of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17308/November 17, 1980 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE AMERICAN 
STOCK EXCHANGE 


File No. SR-Amex-80-29 


The American Stock Exchange, Inc. (“Amex”) 
submitted, on November 3, 1980, a proposed rule 
change under Rule 19b-4 to increase transaction 
charges, eliminate the floor facilities fee offset, and 
amend Section 153 of the Amex Company Guide to 
increase supplemental equity listing fees. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (“Act”). At any time within 
sixty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
November 17, 1980. Interested persons are invited 
to submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
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should be made to File No. SR-Amex-80-29. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17309/November 17, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE BOSTON STOCK EXCHANGE, INC. 


File No. SR-BSE-80-7 


The Boston Stock Exchange, Inc. submitted on 
November 3, 1980, a proposed rule change under 
Rule 19b-4 to amend Chapter ||, Section 23 of its 
Rules, which governs off-floor transactions to 
conform its provisions with the requirements of 
Commission Rule 19c-3 under the Securities 
Exchange Act. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
November 17, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-BSE-80-7. 
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Copies of the submission, al! subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any persons, other than those 
which may be withheld from the public in 
accordance with the provisions of 5 U.S.C. §552, will 
be available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
and of any subsequent amendments will also be 
available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17310/November 17, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE MIDWEST CLEARING CORPORATION 


File No. SR-MCC-80-2 


The Midwest Clearing Corporation (MCC) submitted 
on November 10, 1980, a proposed rule change, 
pursuant to Rule 19b-4 under the Securities 
Exchange Act of 1934. As part of MCC’s Stock Loan 
Program, MCC has proposed that it be empowered to 
establish prioritized classes of participants to use in 
determining the order in which MCC will borrow 
securities made available by participants. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
November 24, 1980. Interested persons are invited 
to submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-MCC-80-2. 
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Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17311/November 17, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6263/November 17, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17312/November 19, 1980 


In the Matter of Applications of the 
BOSTON STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATIONS 
FOR UNLISTED TRADING PRIVILEGES 


The Boston Stock Exchange (“BSE”) has filed 
applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another 
national securities exchange:! 


Metro-Goldwyn-Mayer Film Co. 

Common Stock, No Par Value (File No. 7-5771) 
Sunshine Mining Company (Del.) 

Capital Stock, $.50 Par Value (File No. 7-5772) 


634/SEC DOCKET 


The Commission finds that approval of the BSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
BSE is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject securities, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
securities should contribute to pricing efficiency 
and to ensuring that transactions on the BSE are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of these applications would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the BSE 
applications will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the applications for 
unlisted trading privileges on the Boston Stock 
Exchange in the above named securities are hereby 
approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘Notice of these applications was given by 
publication in the Federal Register. 45 FR 71878 
(October 30, 1980). The Commission has received 
no comments with respect to these applications. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17313/November 19, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock ($.20 par value) of AUTO-TRAIN 
CORPORATION from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17314/November 20, 1980 


AMENDMENTS TO RULE 10a-1 RELATING TO 
SHORT SELLING BY BROKERS AND DEALERS 


ACTION: Final rule amendments. 


SUMMARY: The Commission announces the 
adoption of amendments to its rule governing short 
sales in order to eliminate a potential conflict 
between that rule and its firm quotation rule. The 
amendments modify the rule to (1) permit a broker- 
dealer, under certain specified circumstances, to 
effect short sales of a security at a price equal to the 
price associated with that broker-dealer’s most 
recently communicated offer for that security, and 
(2) provide a new definition of the term “third market 





'17 CFR §240.10a-1. 
715 U.S.C. §§78a et seq. 


Short selling has been the subject of Commission 
regulation since 1938. See Securities Exchange Act 
Release No. 13091, at 5 n.2, (December 21, 1976), 
41 FR 56530, 56530 n.2. The Commission 
consistently has stated that such regulation should 
accomplish three objectives: (1) to allow relatively 
unrestricted short selling in advancing markets, (2) 
to prevent short selling at successively lower prices, 
thus eliminating short-selling as a tool for driving the 
market down, and (3) to prevent short sellers from 
accelerating a declining market by exhausting all 
remaining bids at one price level causing 
successively lower prices to be established by long 
sellers. See Securities Exchange Act Release No. 
11468 (June 12, 1975), 40 FR 25443. 


‘Reported securities include (1) any common stock, 
long term warrant or preferred stock registered or 
admitted to unlisted trading privileges on either the 
American (“Amex”) or New York (“NYSE”) Stock 
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maker.” 
EFFECTIVE DATE: November 20, 1980 


FOR FURTHER INFORMATION CONTACT: Suzanne 
Brannan, (202) 272-2889, Room 391, regarding this 
release or questions generally relating to market 
maker obligations under Rule 10a-1, or Carlos M. 
Morales, (202) 272-3103, Room 301, regarding 
other aspects of Rule 10a-1 including broker- 
dealers’ and investors’ obligations under the Rule, 
Division of Market Regulation, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission (‘‘SEC”’ or 
“Commission’) today announced the adoption of 
amendments to Rule 10a-1 (“Rule’)' under the 
Securities Exchange Act of 1934 (‘Act’),? the 
Commission’s antimanipulative rule regulating 
short sales.? The amendments modify the Rule to 
provide that a broker-dealer may execute a short 
sale in a reported security,* under certain specified 
circumstances, at a price equal to the price 
associated with the offer he most recently 
communicated pursuant to Rule 11Ac1-1 under the 
Act (“Quote Rule’).° The modifications are designed 
to resolve a conflict between the “firmness 





Exchanges; (2) any common stock, long term 
warrant, or preferred stock registered on any 
exchange or admitted to unlisted trading privileges 
thereon which substantially meets either Amex or 
NYSE original listing requirements and (3) any right 
to acquire any of the securities described in (1) and 
(2) which is traded on the same exchange as such 
security. See Rule 11Aa3-1 under the Act, 17 CFR 
§240.11Aa3-1. 


517 CFR §240.11Ac1-1. The Quote Rule requires all 
national securities exchanges and associations to 
establish and maintain procedures for collecting 
from their members bids, offers and quotation sizes 
with respect to securities reported in the 
consolidated transaction reporting system 
(“consolidated system”) and for making such bids, 
offers and sizes available to quotation vendors. It 
also requires that every exchange member and third 
market maker promptly communicate to his 
exchange or association, pursuant to procedures 
established by the exchange or association, his bids, 
offers, and quotation sizes. This is referred to as the 
“mandatory participation requirement” of the Quote 
Rule. 
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requirement” of the Quote Rule® and Rule 10a-1. 
Specifically, situations have arisen in the current 
trading environment where a broker-dealer must 
either “back away” from his current quotation, 
thereby possibly violating the Quote Rule, or execute 
an order and possibly violate Rule 10a-1.’ In 
addition, the amendments provide a new definition 
of the term “third market maker.”® 


1. Equalizing Exemptions 
A. Introduction and Background 


Rule 10a-1 generally provides that short sales in 
reported securities may be effected only on a plus 
tick (/.e., at a price above the price at which the 
immediately preceding last sale was effected) or a 
zero-plus tick (/.e., at a price equal to the last sale if 
the last preceding transaction at a different price 
was at a lower price), established by reference tothe 
last sale price reported from any market in the 
consolidated system.° However, paragraph (e)(5) of 
the Rule, commonly referred to as the “equalizing 
exemption,” provides an exception from this general 
provision which allows a market maker (i.e., an 
exchange specialist, registered exchange market 
maker or third market maker) to effect short sales for 
his own account at a price equal tothe last sale price 
reported in the consolidated system regardless of 
whether that sale was on a zero-plus tick.!° 


The exception provided by paragraph (e)(5) of the 
Rule permitted market makers to effect short sales 
on a zero-minus tick, but did not permit short sales, 
either as dealer or agent, at a price lower than the last 
sale reported in the consolidated system (i.e., on a 
minus tick). As aresult, there was a potential conflict 
between the operation of Rule 10a-1 and the 
“firmness requirement” of the Quote Rule!! in 
situations where execution of an offer by a particular 
broker or dealer would be rendered unlawful 
because of a subsequent trade-through even though 
the offer had been at a price permitted under Rule 
10a-1 at the time when that broker or dealer had 
communicated it to his exchange or association for 
inclusion in the consolidated quotation system. 


The following example illustrates the potential 
conflict: Assume that a market maker who currently 
has a short position in XYZ stock communicates an 
offer which, if executed against at that time, would 
be in compliance with Rule 10a-1, e.g., at a price of 


20-1/8 when the last sale reported in the 
consolidated system is also 20-1/8. Furthermore, 


636/SEC DOCKET 


assume that there is a “trade-through’’* of the 
market maker’s offer on another market center 
which causes an up-tick to be reported in the 
consolidated system at 20-1/4. Finally, assume that 
a buy order is sent to the market maker after the 
trade-through at 20-1/4 has been reported. Under 
these circumstances, in order to ensure compliance 
with Rule 10a-1, the market maker must refuse to 
execute the order at his offer of 20-1/8 because 





The Quote Rule requires that, subject to certain 
exceptions, the broker or dealer responsible for 
communicating a quotation shall be obligated to 
execute any order to buy or sell presented to him, 
other than an odd-lot order, at a price comprising the 
responsible broker or dealer's published bid or offer 
in any amount up to his published quotation size. 
This is referred to as the “firmness requirement” of 
the Quote Rule. 


See text accompanying notes 11-14, infra. 
8See text accompanying notes 23-26, infra. 


Rule 10a-1(a)(1). In addition, the Rule permits an 
exchange to elect to have the permissibility of short 
sales in reported securities determined by reference 
to the last sale on that exchange rather than by 
reference to the last sale reported in the 
consolidated system. Rule 10a-1(a)(2). To date, only 
the Amex and NYSE have made such elections. See 
Securities Exchange Act Release Nos. 12201 (March 
12, 1976), 41FR11907, and 12357 (April 21, 1976), 
41 FR Ly 6S3. 


Rule 10a-1(e)(5). An exchange may, however, 
prohibit use of the equalizing exemption by its 
registered specialists and market makers. To date, 
only the NYSE has done so. 


"17 CFR §240.11Ac1-1(c)(2). 


“The term “trade-through” generally refers to the 
execution of an order in one market center at a price 
inferior to that being displayed by another market 
center. It should be noted that, with respect to trade- 
throughs effected on market centers linked through 
the Intermarket Trading System (“ITS”), the 
Commission has taken the position that such trade- 
throughs constitute ‘unacceptable behavior.” 
Moreover, the Commission has directed the ITS 
participants to take prompt action to resolve the 
trade-through problem. See Securities Exchange Act 
Release No. 15671 (March 22, 1979), 44 FR 20360. 
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doing so would result in a short sale being effected 
onan impermissible minus tick (/.e., ata price below 
the price at which the immediately preceding last 
sale was etfected). In refusing to effect the trade, 
however, he would arguably violate the “firmness 
requirement” of the Quote Rule. In addition, when a 
market maker “backs away” from an order, he 
would, in effect, be revealing that he had a short 
position in the security, thus making it more difficult 
to liquidate that position at favorable prices. 


In order to resolve the conflict between the 
requirements of Rules 10a-1 and 11Ac1-1,'* the 
Commission proposed an amendment to 
paragraph (e) of Rule 10a-1. The amendment would 
permit a market maker to effect short sales of a 
security at a price equal to the price associated with 
the market makers most recent offer for that 
security communicated pursuant to the Quote Rule, 
if the price associated with that offer, when 
communicated, was equal to or greater than the last 
sale for such security reported in the consolidated 
system. '* 


In response to the Proposal Release, the 
Commission received comments from three 
exchanges, the NASD, Merrill Lynch, Pierce, Fenner 
& Smith, Inc. (“ML”), the American Bar Association 
(“ABA”) and the Securities Industry Association 
(“SIA”).'> All of the commentators were generally in 
support of the proposed amendment. For example, 
the NYSE stated: 


The [NYSE] supports the proposed 
amendment to the equalizing exemption in the 
short sale rule as a further step designed to 
resolve trade-through related problems. 
Moreover, we concur that as a general matter 
the exemption should not present the potential 
for manipulative abuse that the rule was 
designed to prevent." 


However, several commentators indicated that the 
proposed amendment did not go far enough in 
addressing problems created by the Quote Rule and 
suggested that the proposed exemption be extended 
to non-market maker orders.'’ Specifically, these 
commentators noted that, in addition to orders for 
their own account, specialists and other floor 
members also represent, often as part of their 
displayed quotations, orders of other market 
participants (e.g., public agency orders or 
proprietary orders of non-market makers) which 
also might be ineligible for execution under Rule 
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'ST his conflict does not currently exist with respect to 
short sales effected on the NYSE because, as noted 
above, see notes 9 and 10, supra, this exchange uses 
only last sale reports from its own market to measure 
compliance with Rule 10a-1 and therefore would not 


be affected by trade-throughs effected in other 
markets. 


‘Securities Exchange Act Release No. 16964 (July 
8, 1980) (“Proposal Release”), 45 FR 47159. It isthe 
Commission's understanding that such an 
amendment also would ensure that the National 
Association of Securities Dealers’ (“NASD”) 
NASDAQ System, which is presently being upgraded 
and enhanced to include an automated execution 
facility, could be operated in compliance with Rule 
10a-1. The enhanced NASDAQ System is expected 
to begin operation, ona pilot basis, in the near future. 


‘Letter from Warren F. Grienenberger, Chairman, 
Federal Regulation of Securities Committee, and 
John M. Liftin, Chairman, Subcommittee on 
Securities Markets and Market Regulation, Section 
of Corporation, Banking, and Business Law, ABA, to 
George A. Fitzsimmons, Secretary, SEC, dated 
September 15, 1980 (“ABA Letter’); letter from 
William A. Schreyer, President, ML, to George A. 
Fitzsimmons, Secretary, SEC, dated August 25, 
1980 (“8/25/80 ML Letter”); letter from Allan A. 
Bretzer, Vice President, Market Regulation, Midwest 
Stock Exchange, Inc. (“MSE”), to George A. 
Fitzsimmons Secretary, SEC, dated September 10, 
1980 (“MSE Letter’); letter from Gordon S. Macklin, 
President, NASD, to George A. Fitzsimmons, 
Secretary, SEC, dated August 25, 1980 (“NASD 
Letter’); letter from Charles Forman, First Vice 
President, Equities Division, Pacific Stock Exchange, 
Inc. (“PSE”), to George A. Fitzsimmons, Secretary, 
SEC, dated September 8, 1980 (‘PSE Letter’); letter 
from Joseph McLaughlin, Chairman, Federal 
Regulation Committee, SIA, to George A. 
Fitzsimmons, Secretary, SEC, dated August 25, 
1980 (“SIA Letter’). These comments are contained 
in the Commission’s Public File No. S7-842. 


'6NYSE Letter, id. at 2. The NYSE also noted that it 
would be appropriate for self-regulatory 
organizations to monitor trading activity pursuant to 
the amendment. /d. 


'7ABA Letter, supra note 15, at 2; MSE Letter, supra 
note 15, at 2; and PSE Letter, supra note 15, at 1. 
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10a-1 following a trade-through in another market. '* 
Accordingly, these commentators suggested that 
Rule 10a-1 should be further amended to allow such 
orders to be executed if they were otherwise in 
compliance with Rule !10a-1 at the time they were 
communicated by a responsible broker or dealer 
pursuant to the Quote Rule. In addition, ML proposed 
that the Rule be further modified to permit what it 
termed “passive” short selling, /.e., to permit any 
market maker to lower its current offer and execute 
orders at that price even if the execution were to 
result in a trade on a minus tick without a trade- 
through.'? ML contends that this proposed revision 
would narrow spreads and enhance competition 
between market makers who are long and those who 
are short. 


B. Discussion 


After analyzing these comments, the Commission 
has determined to adopt the proposed amendment 
modified to permit non-market maker orders to be 
executed following trade-throughs. Specifically, in 
addition to amending paragraph (e)(5) to permit 
market makers to execute transactions at their offer 
following a trade-through, the Commission has 
added paragraph (e)(11) to Rule 10a-1 which 
provides, in substance, that a broker-dealer may 
effect a short sale at a price equal to the price 
associated with his most recently communicated 
offer up to the size of that offer*° so long as the offer 
was at a price which, when communicated, was 
permissible under Rule 10a-1.°' In light of the fact 
that executions pursuant to these new exemptions 
would occur almost exclusively as the result of trade- 
throughs, the Commission does not believe that 
these amendments provide an opportunity for the 
type of manipulation the Rule was designed to 





'8The PSE illustrated its concern with the following 
hypothetical: 


A PSE specialist who is short XYZ stock quotes an 
offer for 1,000 shares at 20-1/8 at a time when the 
last sale reported in the consolidated system was 
such that the offer, if executed at that time, would be 
in compliance with Rule 10a-1. This offer for 1,000 
shares consists of 300 shares offered by the 
specialist, a 400 share limit order in the specialist’s 
book, and an offer from the crowd at the specialist's 
post for 300 shares, all at 20-1/8. A “trade-through” 
of this offer occurs on another exchange and an up- 
tick is reported in the consolidated system at 20- 
1/4. A buy order for 1,000 shares at 20-1/8 is then 
sent to PSE — after the trade-through at 20-1/4 is 
reported. Under the current statement of the 
exemption provision of the proposed amendment, it 
would seem that filling the complete order for 1,000 
shares is not permissible, since the exemption, by its 
terms, applies only toa sale by a market maker for its 
own account. 


PSE Letter, supra note 15, at 1. 
'98/25/80 ML Letter, supra note 15, at 1-3. ML 
previously had raised its proposal in connection with 


the Commission’s proposed Rule to designate 
national market system securities. See letter from 
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William A. Schreyer, President, ML, to George A. 
Fitzsimmons, Secretary, SEC, dated August 13, 
1979, contained in Public File No. S7-787. 


2°The Commission has determined to limit the scope 
of the non-market maker exception to the size of the 
broker or dealer’s displayed offer because the need 
for the exemption only arises to the extent that the 
broker or dealer’s obligations under the Quote Rule 
may conflict with Rule 10a-1. Because the firmness 
requirement of the Quote Rule only applies to a 


broker or dealer's displayed offer, it appears 
appropriate to limit the exception to the size of such 
displayed offer. A similar limitation has not been 
included for market maker trading pursuant to the 
equalizing exception because that exception, itself, 
would allow a market maker to continue to offer 
stock at the last sale price reported in the 
consolidated system following any completed 
transaction. 


“Of course, executions pursuant to new paragraph 
(e)(11) for the account of a non-market maker 
member of an exchange must also comply with 
Section 11(a) of the Act, which regulates proprietary 
transactions by exchange members. 
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With respect to the ML proposal, the Commission 
recognizes that by limiting the application of the 
amendments to trade-through situations, market 
makers who have flat or short positions may often be 
limited in their ability to compete with market 
makers with long positions. However, the 
Commission is particularly concerned that such a 
revision also might substantially increase the 
opportunities for market makers to manipulate the 
price of a security. The Commission is particularly 
concerned that, with respect to securities for which 
the spreads may be a 1/4 of a point or greater, the 
proposed revision might eliminate most practical 
restraints on short selling by market makers. As a 
result, the Commission believes it would be 


inappropriate, in view of the potential for 
manipulative abuse, to adopt ML’s proposed revision 
at this time. 


\|. Definition of the Term Third Market Maker. 


In addition to revising the equalizing exemption, the 
Commission also proposed a new definition of the 
term “third market maker.” At present, the term 
“third market maker” is limited to those over-the- 
counter dealers** who have filed notice of their 
exempt credit status on Form X-17A-16(1) underthe 
Act.** Because this definition restricts the 
availability of exceptions to Rule 10a-1 in 
circumstances which do not appear to raise any 
manipulative concerns, the Commission proposed 
to revise the definition to base it, in large part, onthe 





22The Commission also notes two related matters. 
First, while the Commission's action today resolves 
the conflict, occasioned by the occurrence of trade- 
throughs, between Rules 10a-1 and 11Acl1-1, the 
Commission continues to believe that trade- 
throughs are inconsistent with the goals and 
objectives of a national market system. Thus, the 
Commission welcomes the NYSE’s efforts to 
“continue to reduce the problem... .” NYSE Letter, 
supra note 15, at 1. In this connection, the 
Commission notes that the ITS Operating 
Committee has created a Rules Subcommittee 
authorized to draft rules, which would be adopted by 
each ITS participant, addressing the trade-through 
problem. The Commission is encouraged by these 
developments and would urge the!TS participants to 
resolve the trade-through issue themselves. 
However, if significant progress is not made within 
the next few months on the adoption of self- 
regulatory rules which would have the effect of 
substantially eliminating trade-throughs and 
creating adequate remedies for persons 
disadvantaged by trade-throughs, the Commission 
remains prepared to take direct regulatory action, on 
its own initiative, to address the trade-through 
problem. 


Second, in the Proposal Release (supra note 14, at 6 
n.11, 45 FR at47159n.11) the Commission noted its 
concern that by amending Rule 10a-1 the 
Commission might reduce the incentives for third 
market makers to update their quotations. In this 
regard, the Commission reaffirmed its view “that 
such behavior raises serious questions under the 
Quote Rule, which requires responsible brokers and 
dealers to ‘promptly communicate’ their bids, offers 
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and quotations sizes.” The Commission expects the 
NASD to continue to pursue a comprehensive 
program to ensure third market maker compliance 
with the Quote Rule. Therefore, it does not appear 
necessary to defer adoption of the Rule 10a-1 
amendments due to concerns regarding 
compliance with Quote Rule. Cf. SIA Letter, supra 
note 15, at 2 (“Effective self-regulatory action 
[should be]. . .sufficient to preserve the quality of 
quotations.”). 


*3See Rule 10a-1(e)(3), (e)(4) and (e)(5). 


°417 CFR §249.631. Form X-17A-16(1) incorporates 
by reference the definition of the term “third market 
maker’ contained in Rule 17a-16(c) under the Act, 
17 CFR §240.17a-16(c). That Rule defines the term 
“Qualified Third Market Maker’ to mean: 


[A] dealer who is subject to and is in compliance with 
Rule 15c3-1 (or is subject to and in compliance with 
the capital rules of an exchange of which he is a 
member if the members thereof are exempt from 
Rule 15c3-1 by subparagraph (b)(2) thereof) and 
who has and maintains minimum net ‘capital as 
defined in Rule 15c3-1 (or in such capital rules of 
such exchange) of $100,000 plus $20,000 for each 
security in excess of five in respect of which he has 
filed and not withdrawn that notice on Form X-17A- 
16(1) (except that he shall not be required to have 
such net capital of more than $500,000 to be a 
Qualified Third Market Maker under the provisions 
of this rule); and who, except when such activity is 
unlawful, meets all of the following conditions with 
respect to such security: (1) he furnishes bona fide, 
competitive bid and offer quotations at all times to 
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definition provided in the Quote Rule.* In so doing, 
the Commission noted that, in light of the mandatory 
participation requirement of the Quote Rule, the 
exceptions contained in paragraphs (e)(3), (e)(4) 
and (e)(5) of Rule 10a-1 would be available, with 
respect to short sales of reported securities, only if 
an over-the-counter dealer communicates 
quotations for such a reported security to the NASD 
pursuant to the Quote Rule.”° 


All of the commentators who discussed the 
proposed definition supported the new definition.’ 
The ABA believed that by “eliminat[ing] the indirect 
regulatory constraints on the activities of third 
market makers currently imposed by the existing 
exemption. . .the proposed amendment will provide 
an enhanced opportunity for third market makers to 
compete in a national market system environment 
...8 |n addition, the SIA “specifically agree[d] with 
the Commission that a dealer’s short sales of a 
reported security should be eligible for the 
exemptions from Rule 10a-1 applicable to 
transactions by third market makers only if the 





Footnote 24 continued 


other brokers or dealers on request; (2) he is ready, 
willing and able to effect transactions for his own 
account in reasonable amounts, and at his quoted 
prices with other brokers and dealers; and (3) he has 
a reasonable average rate of inventory turnover in 
such security. 


Rule 11Acl-1(a)(1) defines the term “third market 
maker’ to mean: 


[A]ny broker or dealer who holds himself out as 
being willing to buy and sell a reported security for 
his own account on a regular and continuous basis 
otherwise than on a national securities exchange in 
amounts of less than block size (including any such 
person who also represents, as agent, orders to buy 
or sell reported securities on behalf of any other 
person and communicates bids and offers to a 
national securities association. . .pursuant to this 
section on behalf of such other persons as well as for 
his own account). 


26See Proposal Release, supra note 14, at 7 n.13, 45 
FR at 47160 n.13. Briefly, those exceptions 
contemplate, in addition to the equalizing 
exemption, short sales by a third market maker to 
offset odd-lot orders by customers or to liquidate a 
long position which is less than a round lot, provided 
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dealer communicates quotations for that security in 
accordance with Rule 11Ac1-1.”%9 In light of these 
comments and the absence of any significant 
manipulative concerns, the Commission has 
determined to adopt the new definition of the term 
“third market maker” as proposed.*° 


Ill. Effects on Competition 


Section 23(a)(2) of the Act requires the 
Commission, in taking regulatory action under the 
Act, to consider the anticompetitive effects of such 
regulation and to balance any anticompetitive 
impacts against the regulatory benefits gained in 
terms of furthering the purposes of the Act. 


While there was limited commentary on the relation- 
ship between the amendments and competition, the 
ABA stated its belief that the amendments, in part, 
will provide an enhanced opportunity for third 
market makers to compete in a national market 
system environment and the MSE supported the 
amendments, in part, on the grounds that it would 





such sale does not change the position of such 
market maker by more than one unit of trading. 


27See ABA Letter, supra note 15, at 2-3; 8/25/80 ML 
Letter, supra note 15, at 3; NASD Letter, supra note 
15, at 1; and SIA Letter, supra note 15, at 2. 


282ABA Letter, supra note 15, at 2-3. 


29S|A Letter, supra note 15, at 2. As indicated in note 
6 supra, all third market makers in reported 
securities are currently required to make their bids 
and offers for such securities available to the NASD 
on a current basis in accordance with the provisions 
of the Quote Rule. 


3°As adopted, the term “third market maker”, for 
purposes of Rule 10a-1, shall mean: 


any dealer who, with respect to a particular security, 
holds itself out as being willing to buy and sell such 
security for its own account on a regular and 
continuous basis otherwise than on an exchange in 
amounts of less than block size and who has filed a 
report for such security on Form X-17A-9(1) [17 CFR 
§249.917(1)]. 


Rule 10a-1(e)(12). Form X-17A-9(1) requires 
postcard notification of activity in a particular 
security. 
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further the continuing development of acompetitive 
national market system. Moreover, no adverse 
comments were received indicating that the 
amendments might burden competition. Given the 
goal of the amendments to allow persons to comply 
more effectively with both the Quote Rule and Rule 
10a-1, the Commission finds that the amendments 
do not impose a burden on competition which is 
neither necessary nor appropriate in furtherance of 
the purposes of the Act. 


IV. Procedural Matters 


Section 553 of the Administrative Procedure Act 
(“APA”) permits an agency rule to be made effective 
in less than 30 days after publication of the rule in 
the Federal Register where (1) the adopted rule 
grants or recognizes an exemption or relieves a 
restriction, or (2) the agency for good cause, 
determines to adopt a rule with a more immediate 
effective date and publishes its reasons for so 
finding.*! On both of these bases, the Commission 
has determined to adopt the amendments to Rule 
10a-1 with an effective date of November 20, 1980. 
First, the amendments to Rule 10a-1 expand the 
availability of the equalizing exemption and the 
number of third market makers who may qualify for 
various other exceptions to the Rule. Second, the 
Commission has determined that good cause exists 
to conclude that the amendments should be 
effective immediately because they will resolve a 
potential regulatory conflict which might otherwise 
cause certain market makers to violate inadvertently 
a Commission rule.*? Thus, the amendments further 
the public interest, the protection of investors, and 
the maintenance of fair and orderly markets. The 
amendments, therefore, will be effective 
immediately. 


V. Statutory Basis and Text of Rule 


The Securities and Exchange Commission hereby 
amends Title 17, Chapter II, of the Code of Federal 
Regulation, pursuant to its authority under the 
Securities Exchange Act of 1934% and particularly 
Sections 2, 3, 6, 9, 10, 11A, 15, 15A, 17 and 23% 
thereof, by amending paragraphs (e)(3), (e)(4), 
(e)(5), (e)(9) and (e)(10)*° of §240.10a-1 and adding 
paragraphs (e)(11) and (e)(12) to read as follows: 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934. 


§240.10a-1 Short sales. 
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(e) * * * 


(3) Any sale by an odd-lot dealer on an exchange with 
which it is registered for such security, or any over- 
the-counter sale by a third market maker to offset 
odd-lot orders of customers; 


(4) Any sale by an odd-lot dealer on an exchange with 
which it is registered for such security, or any over- 
the-counter sale by a third market maker to liquidate 
a long position which is less than a round lot, 
provided such sale does not change the position of 
such odd-lot dealer or such market maker by more 





315 U.S.C. §553(d)(1), (3) (1977). 


*21n this connection, the Commission would note that 
the NASD anticipates that its enhanced NASDAQ 
System may be operational, on a pilot basis, in the 
near future. Thus, once that system is functioning, 
market makers would be subject to the possibility of 
automatic executions which, as noted above, might 
violate Rule 10a-1. See note 14, supra. 


3315 U.S.C. §§78a et seq., as amended by Pub. L. No. 
94-29 (June 4, 1975). 


415 U.S.C. §§78b, 78c, 78f, 781, 78), 78k-1, 780, 
780-3, 78q and 78w. 


“The changes to paragraphs (e)(9) and (e)(10) are 
non-substantive and involve deleting the connective 
conjunction ‘or’ from paragraph (e)(9) and 
inserting it at the end of paragraph (e)(10). In 
addition, the Commission has revised the language 
of the equalizing exemption generally to conform it 
with prior Commission interpretations and the 
securities industry's common understanding of the 
exemption by adding the phrase “regular way” to 
paragraphs (e)(5)(i), (e)(5)(ii) and (e)(11) of the 
Rule. These revisions make clear that the equalizing 
exemption generally and the amendments adopted 
today could not be invoked based on a last sale 
report of a transaction other than regular way (e.g., a 
cash sale) because such transactions are often at 
prices which may differ significantly from the 
general regular way market for a security. The 
Commission finds, in accordance with the APA, 5 
U.S.C. §553(b)(3)(B), that because these revisions 
only clarify the Commission’s prior interpretation of 
Rule 10a-1, good cause exists to conclude that 
notice and public proceedings are not necessary. 
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than the unit of trading; 


(5) Any sale of asecurity covered by paragraph (a) of 
this section (except a sale to a stabilizing bid 
complying with §240.10b-7) by a registered 
specialist or registered exchange market maker for 
its own account on any exchange with which it is 
registered for such security, or by a third market 
maker for its own account over-the-counter, 


(i) Effected at a price equal to or above the last sale, 
regular way, reported for such security pursuant to 
an effective transaction reporting plan; or 


(ii) Effected at a price equal to the most recent offer 
communicated for the security by such registered 
specialist, registered exchange market maker or 
third market maker to an exchange or a national 
securities association (“association”) pursuant to 
§240.11Ac1-1, if such offer, when communicated, 
was equal to or above the last sale, regular way, 
reported for such security pursuant to an effective 
transaction reporting plan; 


Provided, however, That any exchange, by rule, may 
prohibit its registered specialists and registered 
exchange market makers from availing themselves 
of the exemption afforded by this paragraph (e)(5) if 
that exchange determines that such action is 
necesSary or appropriate in its market in the public 
interest or for the protection of investors; 


* KK KX 


(9) Any sale of a security registered on, or admitted 
to unlisted trading privileges on, anational securities 
exchange effected in accordance with a special 
offering plan declared effective by the 
Commission pursuant to paragraph (d) of §240.10b- 
vice 


(10) Any sale by an underwriter, or any member of a 
syndicate or group participating in the distribution of 
a security, in connection with an over-allotment of 
securities, or any lay-off sale by such a person in 
connection with a distribution of securities through 
rights pursuant to §240.10b-8 or a_ standby 
underwriting commitment; or 


(11) Any sale of a security covered by paragraph (a) 
of this section (except a sale to a stabilizing bid 
complying with §240.10b-7) by any broker or dealer, 
for his own account or for the account of any other 
person, effected at a price equal to the most recent 
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offer communicated by such broker or dealer to an 
exchange or association pursuant to §240.11Ac1-1 
in an amount less than or equal to the quotation size 
associated with such offer, if such offer, when 
communicated, was (i) above the price at which the 
last sale, regular way, for such security was reported 
pursuant to an effective transaction reporting plan; 
or (ii) at such last sale price, if such last sale price is 
above the next preceding different price at which a 
sale of such security, regular way, was reported 
pursuant to an effective transaction reporting plan. 


(12) For the purposes of paragraph (e)(8)‘ of this 
section, a depositary receipt of a security shall be 
deemed to be the same security as the security 
represented by such receipt. For the purposes of 
paragraphs (e)(3), (4) and (5) of this section, the 
term “third market maker” shall mean any dealer 
who, with respect to a particular security, holds itself 
out as being willing to buy and sell such security for 
its own account on a regular and continuous basis 
otherwise than on an exchange in amounts of less 
than block size and who has filed a report for such 
security on Form X-17A-9(1) [§249.917(1) of this 
chapter. ]. 


(Secs. 2, 3, 6, 9, 10, 15, 17 and 23, Pub. L. No. 78- 
291, 48 Stat. 881, 882, 885, 889, 891, 895, 897 and 
901, as amended by secs. 2, 3, 4, 11, 14 and 18, 
Publ. L. No. 94-29, 89 Stat. 97, 104, 121, 137 and 
155 (15 U.S.C. §§78b, 78c, 78f, 78i, 78), 780, 78q, 
and 78w); Sec. 15A, as added by sec. 1, Pub. L. No. 
75-719, 52 Stat. 1070, as amended by sec. 12, Pub. 
L. No. 94-29, 89 Stat. 127 (15 U.S.C. §780-3); Sec. 
11A, as added by sec. 7, Pub. L. No. 94-29, 89 Stat. 
111 (15 U.S.C. §78k-1). 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17315/November 20, 1980 


DATE SET FOR SUSPENSION OF CHARLES 
KRZYWICKI 


On June 16, the Commission suspended Charles 
Krzywicki, of Pittsburgh, who was_ secretary- 
treasurer of the former brokerage firm of First 
Pittsburgh Securities Corporation, from association 
with any broker, dealer or member of the 
Philadelphia Stock Exchange or the NASD for thirty 
days. The Commission found that Krzywicki had 
failed to comply with recordkeeping requirements. 
Subsequently the Commission granted Krzywicki a 
stay pending appeal. The appeal has now been 
withdrawn, and the Commission has made 
Krzywicki’s suspension effective as of the opening of 
business on November 24. 








PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21789/November 14, 1980 


In the Matter of 

INDIANA & MICHIGAN ELECTRIC COMPANY 
2101 Spy Run Avenue 

Fort Wayne, Indiana 46801 

(70-6362) 


NOTICE OF PROPOSED CHANGES IN SHORT-TERM 
BORROWING AUTHORIZATION 


NOTICE IS HEREBY GIVEN that Indiana & Michigan 


Electric Company (“I&M”), an electric utility 
subsidiary company of American Electric Power 
Company, Inc., a registered holding company, has 
filed with this Commission a_ post-effective 
amendment to its application previously filed and 
amended in this matter pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”) designating 
Section 6(b) of the Act and Rules 50(a)(2) and 
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50(a)(5) promulgated thereunder as applicable to 
the proposed transaction. All interested persons are 
referred to the application, as amended by said post- 
effective amendment, which is summarized below, 
for a complete statement of the proposed 
transaction. 


By prior orders in this proceeding (HCAR Nos. 
21366, 21444, 21537, and 21595 dated December 
28, 1979, February 21, 1980, April 24, 1980 and May 
29, 1980, respectively), |&&M has been authorized to 
issue and sell notes to banks and commercial paper 
to a dealer in an aggregate ammount not to exceed 
$200,000,000 pursuant to lines of credit totalling 
$404,655,000 with 47 banks. 


By post-effective amendment 1&M proposes to issue 
and sell, from time to time prior to January 1, 1982, 
short-term notes to banks and commercial paper to 
a dealer in commercial paper maturing no later than 
June 30, 1982. |&M also proposes to increase its 
credit arrangements with 47 banks to _ total 
$429,375,000. This represents an increase of $25 
million in lines of credit shared with affiliates, 
including Columbus and Southern Ohio Electric 
Company (“CSOE”). Fees and balances for shared 
lines of credit are borne by I&M and participating 
affiliates in proportion to their respective projected 
maximum need for such credit facilities. Although 
the shared lines of credit have been increased, the 
participation by CSOE will have the effect of reducing 
the fees and balances to be borne by I&M. The 
previously ordered limit of $200,000,000 on 
outstanding notes will remain the same. The 
presently estimated cost of I&M’s consolidated 
construction program for 1981 is approximately 
$320 million. 


The fees and expenses to be incurred in connection 
with the proposed transaction will not exceed $500. 
No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 11, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application as amended by said post- 
effective amendment, which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request shall be addressed: Secretary, 


SEC DOCKET/643 





Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant at the 
above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application, as amended by 
said post-effective amendment or as it may be 
further amended, may be granted as provided in 
Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21790/November 14, 1980 


In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
212 East 6th Street 
Tulsa, Oklahoma 74119 


TRANSOK PIPE LINE COMPANY 
600 S. Main Street 
Tulsa, Oklahoma 74101 


(70-5648) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING ISSUANCE AND SALE OF NOTES BY 
SUBSIDIARY PIPELINE COMPANY TO PARENT 
ELECTRIC UTILITY COMPANY 


NOTICE IS HEREBY GIVEN that Public Service 
Company of Oklahoma (“PSO”), an electric utility 
subsidiary of Central and South West Corporation, a 
registered holding company, and Transok Pipe Line 
Company (‘Transok’), a subsidiary pipeline 
company of PSO, have filed with this Commission a 
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further post-effective amendment to their 
application-declaration in this proceeding pursuant 
to Sections 6(a), 7, 9(a), and 10 of the Public Utility 
Holding Company Act of 1935 (“Act”) regarding the 
following proposed transactions. All interested 
persons are referred to the amended application- 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


By supplemental order issued December 21, 1979 
(HCAR No. 21351), Transok was authorized to issue 
and sell to PSO its short-term notes in an aggregate 
principal amount outstanding at any one time not to 
exceed $20,000,000, such notes to mature not later 
than December 31, 1980. 


It is now proposed that the period for issuing such 
notes and the latest maturity date thereof be 
changed to December 31, 1981, and that the 
authorized amount of said notes issued and sold by 
Transok to PSO be decreased to $10,000,000. In all 
other respects the transactions remain unchanged. 
The notes will bear interest at the rate published in 
The Wall Street Journal for commercial paper placed 
directly by a major finance company and having 
terms most nearly equal to the terms of the loans. 


The proceeds of the notes have been and will 
continue to be used to finance Transok’s continuing 
construction program and for Transok’s general 
working funds. It is stated that the fees and expenses 
to be incurred in connection with the proposed 
transactions are estimated at $300, including legal 
fees of $250. It is further stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction with respect tothe 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 15, 1980, 
request in writing that a hearing be held in respect of 
such matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by said post-effective amendment to the 
application-declaration which he desires to 
controvert; or he may request that he be notified 
should the Commission order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above-stated addresses, and proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
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time after said date, the application-declaration, as 
now amended or as it may be further amended, may 
be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21791/November 14, 1980 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS-MISSOURI POWER COMPANY 
405 West Park Street 
Blytheville, Arkansas 72315 


(70-5936) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING ISSUANCE AND SALE OF SHORT- 
TERM NOTES BY SUBSIDIARY COMPANY AND 
ACQUISITION THEREOF BY HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Arkansas-Missouri 
Power Company (“Ark-Mo”), a subsidiary company 
of Middle South Utilities, Inc. (“Middle South”), a 
registered holding company, and Middle South have 
filed with this Commission a_ post-effective 
amendment to the application-declaration in this 
proceeding pursuant to Sections 6(b), 9(a) and 10 of 
the Public Utility Holding Company Act of 1935 
(‘Act’) regarding the following proposed 
transactions. All interested persons are referred to 
the amended application-declaration, which is 
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summarized below, for a complete statement of the 
proposed transactions. 


By orders in this proceeding dated December 28, 
1976, December 29, 1977, December 20, 1978, and 
December 28, 1979 (HCAR Nos. 19826, 20349, 
20841, and 21370), Ark-Mo was authorized to issue 
and sell to Middle South from time to time through 
December 31, 1980, and Middle South was 
authorized to acquire, up to $2,100,000 of Ark-Mo’s 
unsecured short-term promissory notes of a 
maturity of not more than twelve months. Presently, 
$2,100,000 of such notes are outstanding, with a 
maturity of December 31, 1980. 


Ark-Mo now proposes to extend such $2,100,000 of 
short-term borrowings for one year. The proposed 
notes will be in the form of unsecured promissory 
notes payable not more than twelve months from the 
date of issuance (and in any event to mature not later 
than December 31, 1981) and bearing interest at a 
rate per annum equivalent to the sum of 3/4 of 1% 
and 105% of the commercial loan rate of 
Manufacturers Hanover Trust Company from time to 
time in effect on borrowings having a 90-day 
maturity by its most responsible and substantial 
domestic corporate borrowers. The notes will, at the 
option of Ark-Mo, be prepayable in whole or in part at 
any time without premium or penalty. 


The net proceeds to be received by Ark-Mo from the 
issuance and sale of the proposed notes will be 
applied to the payment at maturity of Ark-Mo’s 
presently outstanding borrowings from Middle 
South. 


It is stated that later, in anticipation of the proposed 
consolidation of the electric properties of Arkansas 
Power & Light Company and Ark-Mo (File No. 70- 
6326), Ark-Mo intends to issue and sell to Middle 
South additional shares of its authorized but 
unissued common stock, $2.50 par value, in 
exchange for the surrender by Middle South to Ark- 
Mo for cancellation of the $2,100,000 principal 
amount of unsecured promissory notes presently 
proposed to be issued and sold by Ark-Mo and 
acquired by Middle South. 


It is further stated that no state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. The 
fees and expenses expected to be incurred in 
connection with the proposed transactions are 
estimated not to exceed $2,000. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 11, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said post-effective amendment to the 
application-declaration which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above-stated addresses, and proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
now amended or as it may be further amended, may 
be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21792/November 14, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6261/November 14, 1980 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21793/November 18, 1980 


In the Matter of 
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THE COLUMBIA GAS SYSTEM, INC. 

COLUMBIA ALASKAN GAS TRANSMISSION 
CORPORATION 

Wilmington, Delaware 


(70-5513) 


ORDER AUTHORIZING SUBSIDIARY TO ENTER 
INTO PARTNERSHIP AGREEMENT RELATING TO 
CONSTRUCTION AND OWNERSHIP OF NATURAL 
GAS PIPELINE AND TO ISSUE AND SELL COMMON 
STOCK AND NOTES TO PARENT IN CONNECTION 
THEREWITH 


The Columbia Gas System, Inc. (“Columbia”), a 
registered holding company, and Columbia Alaskan 
Gas Transmission Corporation (‘Columbia 
Alaskan’), anon-utility gas transportation subsidiary 
of Columbia, have filed with this Commission post- 
effective amendments to a previously amended 
application-declaration pursuant to Sections 6, 7, 9, 
10 and 12 of the Public Utility Holding Company Act 
of 1935 (“Act”), and Rules 43, 45 and 51 
promulgated thereunder concerning the following 
proposed transactions. 


Columbia Alaskan is seeking authorization to 
become a partner under the A:askan Northwest 
Agreement, as amended, (“Northwest Agreement”), 
which is summarized below, and to issue common 
stock and notes to finance its participation in the 
Northwest Agreement. 


By order in this proceeding dated August 16, 1974 
(HCAR No. 18534), Columbia was authorized, 
among other things, to participate in the Northern 
Border Project, a project which was one step in a 
larger overall project (“Arctic Gas Project”) designed 
to deliver gas from Prudhoe Bay, Alaska to the lower 
48 states. The Northern Border Project was 
organized to constitute and operate a natural gas 
pipeline which would represent the second leg of the 
Arctic Gas Project, would commence at Monchy, 
Saskatchawan and would extend through the United 
States to a terminal near Delmont, Pennsylvania. 
The August 16, 1974 order authorized the 
acquisition by Columbia of up to 40,000 shares of 
the common stock, $25 par value per share, of 
Columbia Alaskan Gas Transmission Corporation 
(“Columbia Alaskan”). A total of 8,000 shares were 
issued and purchased as authorized for the purpose 
of financing Columbia Alaskan’s proportionate share 
of the fees paid by the Northern Border Project in 
connection with the Federal Energy Regulatory 
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Commission (“FERC’’) filing. Subsequently, 
Columbia Gas Transmission Corporation advanced 
to Columbia Alaskan, in support of this long-term gas 
supply project, funds equal to these expenses. 
Columbia Alaskan was then a newly organized 
corporation with no other issued securities or 
outstanding capital. Columbia’s interest in the 
Northern Border Partnership would be represented 
by the participation of its subsidiary, Columbia 
Alaskan, in the Northern Border Project pursuant to 
the terms of the Northern Border Pipeline Company 
General Partnership Agreement dated as of April 15, 
1974 (“Northern Border Partnership Agreement’). 
By further order dated November 22, 1978 (HCAR 
No. 20789), Columbia Alaskan was permitted to 
participate in a Successor Partnership Agreement, 
effective as of March 9, 1978, which replaced the 
Northern Border Partnership Agreement previously 
authorized in HCAR No. 18534. The Successor 
Partnership Agreement dealt with Columbia 
Alaskan’s decision not to participate in the 
“prebuild” of the Northern Border Project but to 
retain its option to join the project if and when 
pipeline facilities were built to transport gas from 
Alaska to Canada. 


The Arctic Gas Project would also have involved the 
representation of Columbia’s interest by the 


participation of its subsidiary, Columbia Alaskan, in 
the Alaskan Arctic Gas Pipeline Company General 
Partnership Agreement (“Alaskan Agreement’) 
under which gas would be transported over the first 
leg of the Arctic Gas Project extending from The 
North Slope of Alaska to the Alaskan-Canadian 
border. 


Columbia Alaskan’s participation in the Alaskan 
Agreement was authorized by order in this 
proceeding dated June 22, 1977 (HCAR No. 20086). 
Columbia Alaskan’s contributions to the partnership 
pursuant to the Alaskan Agreement would be made 
from the proceeds from the sale of common stock to 
Columbia authorized in the order of August 16, 1974 
(HCAR No. 18534). 


The Arctic Gas Project had filed in 1974 for the 
necessary regulatory approvals in the United States 
and Canada and had been supported by Columbia. A 
competing application was filed by El Paso Alaska 
Company with the then Federal Power Commission 
(“FPC”). That project provided for the delivery of 
Prudhoe Bay gas to the lower 48 states via pipeline 
and LNG tankers. In 1976, Alcan Pipeline Company 
and Northwest Pipeline Company filed a third 
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competing application with the FPC for a certificate 
to transport Alaskan Gas (“Alcan Project”). The 
Alcan Project, subsequently modified, provided fora 
pipeline following existing utility corridors from 
Prudhoe Bay to Canada and through to the United 
States markets. 


On October 22, 1976, Congress passed the Alaska 
Natural Gas Transportation Act of 1976 (“ANGTA’), 
15 USC 719, et seq., which provided that the 
President of the United States and the Congress 
would make the final decision on the selection of a 
route to transport Alaskan gas. Canada’s National 
Energy Board on July 4, 1977, made its decision 
supporting the Alcan proposal. The Alcan Project 
was selected over the Arctic Gas Project through the 
procedures set forth in ANGTA. 


On January 31, 1978, the Alcan sponsors formed the 
Alaskan Northwest Natural Gas Transportation 
Company, a general partnership (“Northwest 
Partnership”), for the purpose of constructing and 
operating the Alaskan segment of the pipeline. At 
that time there were six partners: Northwest Alaskan 
Pipeline Company, Northern Arctic Gas Company, 
Pan Alaskan Gas Company, Natural Gas Corporation 
of California, Pacific Interstate Transmission 
Company and United Alaska Fuels Corporation, all of 
which entered into an Alaskan Northwest Agreement 
(“Northwest Agreement’) which governs the 
Partnership. On August 1, 1980, FERC, the FPC’s 
successor, noticed the filing of an amendmenttothe 
Northwest Agreement which admitted American 
Natural Alaskan Company (‘American’) to the 
Northwest Partnership. The notice of amendment 
stated that the Northwest Partnership was willing to 
provide other interested persons with the 
opportunity to join the Northwest Partnership on the 
same terms as those accepted by American and that 
the offer would remain open for a period of thirty 
days from the date of the FERC notice. During the 
thirty day period, the Northwest Partnership would 
waive the requirement of a provision of the 
Northwest Agreement which requires an unequal 
allocation of all net profits and net losses and credits 
to the Northwest Partnership for persons who join 
the Northwest Partnership after certain dates set 
forth therein. 


In view of the substantial regulatory progress 
towards commencement of construction of the 
project, Columbia Alaskan’s continued need for the 
attachment of Alaskan reserves to its system and the 
intent of the Northwest Partnership to permit 
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persons to join the Northwest Partnership on more 
favorable terms and conditions during the thirty day 
period following August 1, 1980, Columbia Alaskan 
has decided that it would be appropriate to request 
to become a partner in the Northwest Partnership 
created under the Northwest Agreement. At a 
meeting held on August 22, 1980, Columbia 
Alaskan’s request to join the Northwest Partnership 
was accepted. The Northwest Partnership would be 
entered into in lieu of the Alaskan Partnership 
previously authorized (HCAR No. 20086) by this 
Commission and the Alaskan Agreement would be 
dissolved. Pursuant to the Northwest Agreement, 
Columbia Alaskan will be obligated tc contribute its 
pro rata share of the cash contributions already 
made by the original partners. It will be allowed to do 
so gradually by contributing twice as much as the 
first six partners contribute with each future cash 
call until its contributins equal those of the first six 
partners. At the present time, each of the original six 
partners have made capital contributions of $16 
million for planning and design of the project. It is 
estimated that Columbia Alaskan will have 
equalized its partnership contribution by December 
1981. 


In the application filed with FERC for the final 
certificate for the Alaskan segment, it was estimated 
that the Alaskan segment would cost $7.9 billion. It 


is planned that the partners will contribute equity 
equal to 25% of the project’s financing. The balance 
of the necessary funding will be acquired through 
the issuance of debt by the Northwest Partnership. 
At present, the number of partners and companies 
which have indicated an intent to become partners 


totals eleven. Therefore, Columbia Alaskan’s 
contribution to the Northwest Partnership required 
to finance construction is currently estimated to be 
approximately $180 million ($7.9 billion X 25% X 
1/11). The amount of Columbia Alaskan’s required 
contribution may be decreased if additional partners 
join in the Northwest Partnership or if Northwest 
Alaskan Pipeline Company or its affiliate elects to 
hold a greater share in the Northwest Partnership, or 
it may be increased if the cost of the project 
escalates. 


To finance its participation in the Northwest 
Partnership, authorization is hereby sought for 
Columbia Alaskan to issue and for Columbia to 
purchase common stock, $25 par value and 
Installment Promissory Notes (“Installment Notes”) 
or Floating Rate Term Notes in an unlimited amount. 
As stated above, while the total amount of the 
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contribution required of Columbia Alaskan is 
currently estimated at $180 million, the ultimate 
amount of the contribution is subject to a number of 
variables and cannot be definitively determined at 
this time. No amount is designated in the Northwest 
Agreement as a limit for any partner's contribution. 
The ratio of stock and debt to total capitalization will 
be determined based upon the ability of Columbia 
Alaskan to service debt. Only equity may be issued 
initially or debt may be issued prior to the 
commencement of operations of the pipeline 
deferred until after operations have commenced. 
Ultimately, it is anticipated that a 50%-50% debt 
equity ratio will result. 


The Installment Notes will be unsecured, 
unregistered and dated the date of their issue. The 
principal amounts will be due in twenty equal annual 
installments on September 30 of each year from 
1987 to 2006, inclusive. Interest will accrue from the 
date of issuance and will be paid semiannually on 
September 30 and March 31 onthe unpaid principal 
thereof. The interest rate will be the actual cost of 
money to Columbia with respect to its last sale of 
debentures prior to the issuance of said Installment 
Notes, decreased by an amount necessary in order 
that the interest rate be a multiple of 1/10th of 1%. 
Columbia sold $100,000,000 principal amount of 
debentures on August 13, 1980 (HCAR No. 21631), 
at an effective cost of money of 12.9%. Subject to 
market conditions, Columbia anticipates selling 
additional long term securities after 1980. 
Installment Notes to be issued subsequent to 
Columbia’s future financings would carry an interest 
rate related to the last such sale of securities prior to 
the issuance of said Installment Notes. 


Installment Notes will be issued unless Columbia 
has issued notes under the Revolving Credit and 
Term Loan Agreement dated as of April 1, 1980 
(“Revolving Credit Agreement’) since the last 
issuance of debentures. If Columbia has issued said 
notes, Columbia Alaskan will issue Floating Rate 
Term Notes, due March 31, 1987. This procedure 
has been authorized in connection with Columbia’s 
general financing program (HCAR No. 21593). Such 
Floating Rate Term Notes will be issued by Columbia 
Alaskan in lieu of Installment Notes, will be dated the 
date of their issuance and will bear interest at a rate 
equal to the effective cost of money under the 
Revolving Credit Agreement. Any such Floating Rate 
Term Notes will be refinanced upon maturity. 


As a result of its participation in the Northwest 
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Partnership, Columbia Alaskan will earn or have 
allocated to it investment tax credits allowable under 
Section 38 of the Internal Revenue Code of 1954 as 
amended with respect to the investment in the 
Alaskan segment of the pipeline. In addition, 
Columbia Alaskan may sustain taxable losses during 
the construction period and early operation of such 
segment of the pipeline. Because Columbia Alaskan 
will be a member of the affiliated group of 
corporations (“System Affiliated Group”) for which 
Columbia files consolidated federal income tax 
returns, it is requested that this Commission 
authorize the following partial exemption from 
Section 12(b) of the Act and Rule 45(b)(6) 
promulgated thereunder, as modified by orders 
HCAR No. 15021 dated February 27, 1964 and 
HCAR No. 18000 dated June 12, 1973: For purposes 
of determining the liability to be allocated to each 
member of the System Affiliated Group, the total 
amount of liability to be so allocated shall be 
computed without regard to (i) any portion of the 
consolidated investment tax credit earned by 
Columbia Alaskan or allocable to it as a result of its 
participation in the Northwest Partnership and (ii) 
any reduction in consolidated taxable income 
attributable to a separate taxable loss of Columbia 
Alaskan including any such loss resulting from its 
participation in the Northwest Partnership. The total 
amount of liability as computed above shall be 
allocated to the members of the System Affiliated 
Group. Any excess of the total amount of liability so 
allocated over the actual consolidated tax liability 
shall be remitted in cash by Columbia to Columbia 
Alaskan in order that such excess may be utilized by 
Columbia Alaskan in financing its share of the 
project. It is stated that in no event shall any 
member's allocated portion of the total amount of 
liability as computed above exceed the amount of 
tax of such member based upon a separate return 
computed as if such member had always filed a 
separate return. 


Consistent with the separate return limitations of 
Rule 45(b)(6) for future years when Columbia 
Alaskan will have separate taxable income, 
Columbia Alaskan shall not be entitled to any 
reduction in its allocated portion of actual 
consolidated tax liability for any such future year to 
the extent that such reduction is attributable to an 
investment tax credit or net operating loss 
Carryovers and carrybacks and represents amounts 
previously paid to it by Columbia as provided 
hereinabove. 
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The fees and expenses to be incurred in connection 
with the proposed transactions will not exceed 
$6,000. No state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as amended by said post-effective 
amendment, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21794/November 18, 1980 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
New York, New York 


CNG COAL COMPANY 

CNG DEVELOPMENT COMPANY LTD. 

CNG PRODUCING COMPANY 

CNG RESEARCH COMPANY 

CONSOLIDATED GAS SUPPLY CORPORATION 

CONSOLIDATED NATURAL GAS SERVICE 
COMPANY, INC. 

CONSOLIDATED SYSTEM LNG COMPANY 

THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 

THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 
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(70-6452) 


ORDER REGARDING INTRASYSTEM FINANCING, 
ISSUANCE OF LONG-TERM NOTES OF 
SUBSIDIARIES TO HOLDING COMPANY AND 
ACQUISITION OF SUCH NOTES BY HOLDING 
COMPANY 


Consolidated Natural Gas Company (‘“Consolidat- 
ed”), a registered holding company, and certain of 
its subsidiary companies, CNG Coal Company, CNG 
Development Company Ltd., CNG Producing 
Company, CNG Research Company, Consolidated 
Gas Supply Corporation, Consolidated Natural Gas 
Service Company, Inc., Consolidated System LNG 
Company, The East Ohio Gas Company (“East 
Ohio’), The Peoples Natural Gas Company 
(“Peoples”). The River Gas Company (“River”), and 
West Ohio Gas Company (“West Ohio”) have filed 
with this Commission post-effective amendments to 
the application-declaration in this proceeding 
pursuant to Sections 6(a), 7, 9(a), 10, 12(b), and 
12(f) of the Public Utility Holding Company Act of 
1935 (“Act”) and Rules 43 and 45 promulgated 
thereunder. 


By order issued June 2, 1980, (HCAR No. 21603), 
the Commission authorized the intrasystem 
financing program of Consolidated and eleven of its 
subsidiary companies. Among other things, the 
order authorized: (1) a short-term bank loan (“Gas 
Storage Loan’) by Consolidated of up to 
$125,000,000; (2) the issuance of up to 
$100,000,000 of commercial paper by Consolidated 
or back-up bank borrowings not exceeding 
$100,000,000 if the sale of commercial paper is 
impractical; and (3) the purchase by Consolidated of 
$110,000,000 par value of subsidiary common 
stock. 


Consolidated would make up to $260,000,000 in 
Open account advances to subsidiaries for gas 
storage requirements to be financed with proceeds 
of Gas Storage Loan and proceeds from the sale of 
commercial paper or back-up bank borrowings. The 
subsidiaries would use the proceeds from the sale of 
common stock to finance, in part, their 1980 capital 
expenditures. On August 28, 1980 a Supplemental 
Order (HCAR No. 21692) was issued releasing 
jurisdiction with respect to various matters on which 
jurisdiction had been reserved pending issuance of 
state commission orders. On October 7, 1980, 
Consolidated was authorized to issue and sell 
$100,000,000 principal amount of __% Debentures 
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due October 1, 2000 at competitive bidding. 


Consolidated has now filed a_ post-effective 
amendment requesting authorization to make long 
term loans in 1980 to certain subsidiaries to partially 
finance their 1980 capital expenditures. Such loans 
would be made following the debenture financing by 
Consolidated. The consummation of these proposed 
transactions are contingent upon the issuance in 
1980 of the $100,000,000 principal amount of the 
Debentures authorized in our order of October 7, 
1980. 


The subsidiary companies listed below propose to 
issue to Consolidated and Consolidated proposes 
to acquire up to $100,000,000 principal amount of 
nonnegotiable, long-term notes maturing in the 
years stated, at a date to be determined by the 
officers of Consolidated, and bearing interest at a 
rate predicated upon and substantially equal to the 
effective cost of money to Consolidated through the 
issuance and sale by Consolidated of its debenture 
issue in 1980, such interest to be paid semi- 
annually, at dates to be determined by the officers of 
Consolidated, as follows: 


CNG Producing Company $34,000,000 
maturing: $2,125,000 in each year 1985 to 2000, inclusive. 


Consolidated Gas Supply Corporation 45,000,000 
maturing: $2,812,500 in each year 1985 to 2000, inclusive. 


The East Ohio Gas Company 10,000,000 
maturing: $625,000 in each year 1985 to 2000, inclusive. 


The Peoples Natural Gas Company 10,000,000 
maturing: $625,000 in each year 1985 to 2000, inclusive. 


West: Ohio'Gas' COMPANY aici an «oss acc celee.e sncieose oles 1,000,000 
maturing: $62,500 in each year 1985 to 2000, inclusive. 
$100,000,000 


The order of June 2, 1980 (HCAR No. 21603) 
authorized the issuance and sale of $110,000,000 of 
subsidiary company capital stock to Consolidated 
from time to time up to May 31, 1981. The sale of 
Debentures and subsequent issuance of long-term 
notes by subsidiary companies to Consolidated will 
result in a reduction in the acquisition of the 


subsidiary companies’ capital stock by 
Consolidated. Consolidated now proposes to 
purchase from the following subsidiary companies, 
subject to the sale of the Debentures and receipt of 
appropriate state commission financing approvals, 
and the subsidiaries proposed to issue and sell, at 
par value, capital stock to Consolidated aggregating 
$68,000,000 as follows: 
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Number of 
Shares 
($100 Par) 
20,000 
515,000 
35,000 
100,000 
10,000 


Subsidiary 
CNG Coal Company 
CNG Producing Company 
CNG Research Company 
Consolidated Gas Supply Corp 
The River Gas Company 

Total 


Par Value 
$2,000,000 
51,500,000 

3,500,000 
10,000,000 

1,000,000 

$68,000,000 


Assuming that said Debentures are issued and 
sold as contemplated, it can be anticipated that the 
amount of open account advances for gas storage 
inventory and/or working capital similarly 
authorized by the Commission can be reduced. The 
extent of such reduction cannot, however, be 
presently determined. Therefore, it is requested that 
authorizations heretofore granted with respect to 
such open account advances be permitted to 
continue. 


The Public Service Commission of West Virginia has 
authorized the proposed long-term borrowings of 
Gas Supply, the Public Utilities Commission of Ohio 
has authorized the long-term borrowings proposed 
by East Ohio and West Ohio and the Public Utility 
Commission of Pennsylvania has authorized the 
long-term borrowings by Peoples. 


No other state or federal commission, other than this 
Commission, has jurisdiction over the proposed 


transactions. The fees and expenses to be incurred 
in connection with the proposed transactions are 
estimated not to exceed $600, including $500 for 
the system service company charges, at cost. All 
such fees and expenses are to be paid by 
Consolidated. 


Due notice of the filing of said post-effective 
amendments to the application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21749), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended by said post- 
effective amendments, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
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application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21795/November 18, 1980 


In the Matter of 


COLUMBUS AND SOUTHERN OHIO 
ELECTRIC COMPANY 
Columbia, Ohio 


(70-6451) 


ORDER AUTHORIZING REVISIONS IN ARRANGE- 
MENTS FOR SHORT-TERM BORROWINGS 


Columbus and Southern Ohio Electric Company 
(“CSOE”), an electric utility subsidiary of American 
Electric Power Company, Inc., a registered holding 
company, have filed with this Commission post- 
effective amendments to its application previously 
filed and amended pursuant to Section 6(b) of the 
Public Utility Holding Company Act of 1935 (“Act”) 
and Rules 50(a)(2) and 50(a)(5) promulgated 
thereunder concerning the following proposed 
transactions. 


By order dated May 28, 1980, and September 23, 
1980 (HCAR Nos. 21594 and 21723), CSOE was 
granted a short-term borrowing authorization 
through July 1, 1981, in an aggregate principal 
amount not to exceed $200,000,000. CSOE’s credit 
arrangements for such borrowings consisted of (1) 
lines of credit aggregating $113,066,000 with 38 
banks; (2) a loan agreement with certain banks for 
up to $80,000,000 of loans for use in retiring certain 
of its preferred shares; (3) a credit agreement for 
up to $30,000,000 of fuel inventory financing; and 
(4) arrangements for borrowing up to $23,000,000 
from funds managed by certain banks’ trust 
departments. 
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By post-effective amendment CSOE requests 
authorization to change its borrowing arrangements 
under (1) above, and to issue and sell commercial 
paper, all as further described below. No changes 
are sought concerning its borrowing arrangements 
under (2)-(4) above, or in the total amount of short- 
term debt authorized. 


With respect to CSOE’s lines of credit, it is stated that 
CSOE has arrangements for lines of credit totaling 
$385,926,000 with 46 banks of three classes. Each 
note to be issued to a Class | and Class I] bank will 
mature not more than 270 days after the date of 
issuance or renewal thereof, and will be prepayable 
at any time without premium or penalty. CSOE’s 
credit arrangements with the Class | banks generally 
require it to maintain compensating balances equal 
to a percentage of the line of credit made available 
by the banks plus a percentage of any amount 
actually borrowed (not in excess of 10% of the line of 
credit and 10% of the amount borrowed). CSOE’s 
credit arrangements with the Class I! banks require 
it to maintain a compensating balance of 5% of the 
line of credit made available and to pay a fee equal to 
4% of the bank’s prime rate then in effect times the 
size of the line. The combination of a compensating 
balance of 5% and such fee is generally equivalent to 
a compensating balance not in excess of 10% of the 
line of credit made available. In additioin to the 
compensating balance and fee, CSOE must pay 
interest on the borrowings atthe rate of up to 108.5% 
of the bank’s prime rate. Borrowings from one of the 
Class Il banks, Credit Lyonnais, may be made in 
domestic U.S. dollars and/or in eurodollars, and on 
any borrowings in eurodollars the interest thereon 
will be a designated percent of the London Interbank 
Offering Rate (“LIBOR’”). It is stated that the total cost 
of borrowings from Class II banks would not be 
greater than the effective rate for borrowings bearing 
interest at the prime rate with compensating 
balances equal to 10% of the line of credit and 10% 
of the amount borrowed. The effective interest cost 
of borrowings from either Class | or Class II banks 
would not exceed 125% of the prime rate, or not 
more than 20.31% on the basis of a prime rate of 
16.25%. 


Concerning its credit arrangements with the Class III 
banks, CSOE has money market facilities with two 
banks in an aggregate amount of $20,000,000. 
These facilities do not represent a formal 
commitment by the banks to CSOE, but merely 
represent the ability of CSOE to request unsecured 
borrowings, in the form of promissory notes, on a 
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case-by-case basis. The facility at one of the Class III 
banks, the Bank of Nova Scotia, is available for 
unsecured borrowings in domestic U.S. dollars 
and/or in eurodollars. Borrowings from either Class 
Il] bank may be made for up to 180 days and will be 
prepayable at any time without premium or penalty. 
No compensating balances are required. The 
interest rate, which is presently to be negotiated ona 
case-by-case basis (using a 360-day year), will be a 
designated percent of the bank’s prime rate, except 
on borrowings made in eurodollars from the Bank of 
Nova Scotia, upon which the interest rate will be a 
designated percent of LIBOR. It is stated that the 
effective interest cost of borrowings from a Class III 
bank will be lower than the effective interest cost of 
borrowings from a Class | or Class II bank. 


In addition to its borrowing arrangements with 
banks, CSOE also proposes to issue and sell 
commercial paper to a dealer in commercial paper, 
Lehman Commercial Paper Incorporated 
(‘Lehman’), through July 1, 1981, provided that 
none of such commercial paper shall mature later 
than March 31, 1982. The commercial paper will be 
in the form of promissory notes in denominations of 
not less than $50,000 nor more than $5,000,000, of 
varying maturities, with no maturity more than 270 
days after date of issuance. Such notes will not be 
prepayable prior to maturity and will be sold at a 
discount rate not in excess of the discount rate 
prevailing at the time of issuance for commercial 
paper of comparable quality and maturity. Lehman 
will reoffer the commercial paper, at a discount rate 
of 1/8 of 1% less than the discount rate at which 
such paper was purchased from CSOE, to not more 
than 200 of Lehman’s customers identified and 
designated in a non-public list prepared by Lehman. 
It is expected that such customers will hold the 
commercial paper until maturity, but if any such 
customer desires to resell prior thereto, Lehman will, 
pursuant to a verbal repurchase agreement, 
repurchase such commercial paper and reoffer it to 
other customers on its non-public list. 


CSOE claims exemptions from the competitive 
bidding requirements of Rule 50 for its issuance of 
short-term notes to banks pursuant to Rule 50(a)(2), 


and requests an exemption for its sale of 
commercial paper pursuant to Rule 50(a)(5). 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$500. No state commission and no _ federal 
commission, other than this Commission, has 
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jurisdiction over the proposed transactions. 


Due notice of the filing of said post-effective 
amendments to the application has been given in 
the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 231756), and no hearing 
has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended by said post-effective 
amendments, be granted: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended by said post-effective 
amendments, be, and it hereby is, granted forthwith, 
subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act, except that 
certificates thereunder shall be filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21796/November 19, 1980 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


(70-6131) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING PROPOSED TRANSACTIONS RELATED 
TO FINANCING OF POLLUTION CONTROL 
FACILITIES 


NOTICE IS HEREBY GIVEN that Arkansas Power & 
Light Company (“Arkansas”), an electric utility 
subsidiary of Middle South Utilities, Inc., a 
registered holding company, has filed with this 
Commission a post-effective amendment to the 
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application in this proceeding pursuant to sections 
9(a) and 10 of the Public Utility Holding Company 
Act of 1935 (“Act”) regarding the following proposed 
transactions. All interested persons are referred to 
the amended application, which is summarized 
below, for a complete statement of the proposed 
transactions. 


Arkansas has constructed, or is in the process of 
constructing, two coal-fired generating units known 
as White Bluff Unit Nos. 1 and 2 (“White Bluff 
Plant”), presently estimated to have a capability of 
750 MW each, and located near Redfield, in 
Jefferson County, Arkansas, and a second unit (912 
MW) at its nuclear generating station known as 
Arkansas Nuclear One (“ANO”), located near 
Russellville, in Pope County, Arkansas. In order to 
comply with prescribed federal, state, or local 
standards with respect to air or water quality or 
disposal of sewage or solid waste, it has been and will 
be necessary to construct certain facilities for 
pollution control purposes at the White Bluff Plant 
and ANO. Arkansas Electric Cooperative 
Corporation, City Water and Light Plant of the City of 
Jonesboro, Arkansas, the City of Conway, Arkansas, 
and the City of West Memphis, Arkansas own 
undivided interests of 35%, 5%, 2%, and 1%, 
respectively, in the White Bluff Plant. 


By orders in this proceeding dates August 3, 1978, 
and August 24, 1978 (HCAR Nos. 20659 and 
20681), Arkansas was authorized to conduct certain 
transactions related to the financing of pollution 
control facilities at the White Bluff Plant and ANO. 
The post-effective amendment relates to additional 
costs of construction of certain pollution control 
facilities at the White Bluff Plant and ANO. Such 
facilities were disposed of and are being reacquired 
by Arkansas pursuant to authorization from this 
Commission (See File Nos. 70-5642, 70-6037, and 
70-6131). 


|. White Bluff Plant 


Arkansas proposes to enter into a Second 
Supplemental Installment Sale Agreement 
(Pollution) (“1980 Jefferson Supplemental 
Agreement”), with Jefferson County, Arkansas, 
amending and supplementing the Installment Sale 
Agreement (Pollution), dated as of October 1, 1977, 
as previously amended and supplemented 
(“Jefferson Sale Agreement’), pursuant to which, 
among other things, (i) Jefferson County agreed to 
sell to Arkansas, subject to the retention of a lien and 
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security interest, and Arkansas agreed to purchase 
from Jefferson County, certain pollution conirol 
facilities at the White Bluff Plant (“Jefferson 
Facilities’), for a purchase price, together with 
interest thereon, payable in semi-annual 
installments over a term of years and (ii) Jefferson 
County agreed to issue its Pollution Control Revenue 
Bonds, Series 1977 (“Series 1977 Bonds”) and its 
Pollution Control Revenue Bonds, Series 1978 
(“Jefferson Series 1978 Bonds”), the net proceeds of 
which are being used to defray a portion of the Cost 
of Construction, as defined in the Jefferson Sale 
Agreement (“Jefferson Cost of Construction”), of the 
Jefferson Facilities. Under a Trust Indenture 
(Pollution) between Jefferson County and Simmons 
First National Bank of Pine Bluff, as Trustee 
(“Jefferson Trustee”), dated as of October 1, 1977, 
as amended (“Jefferson Indenture’), Jefferson 
County issued the Series 1977 Bonds in the 
aggregate principal amount of $46,000,000 and the 
Jefferson Series 1978 Bonds in the aggregate 
principal amount of $9,200,000, which amounts 
were then estimated to be sufficient to cover the 
Jefferson Cost of Construction. 


It has been determined, however, that the proceeds 
of the Series 1977 Bonds and the Jefferson Series 
1978 Bonds will not be sufficient to cover the total 
Jefferson Cost of Construction. Consequently, to 
cover additional Jefferson Cost of Construction, 
Jefferson County proposes to issue up to an 
additional $20,000,000 principal amount of its 
Pollution Control Revenue Bonds, Series 1980 
(Arkansas Power & Light Company Project) 
(“Jefferson Series 1980 Bonds”) pursuant to a 
Second Supplemental Trust Indenture (Pollution) to 
the Jefferson Indenture (‘1980 Jefferson 
Supplemental Indenture”), and Arkansas proposes 
to enter into the 1980 Jefferson Supplemental 
Agreement to provide for additional payments of 
purchase price, together with interest thereon, for 
the Jefferson Facilities sufficient (together with 
other moneys held by the Jefferson Trustee under 
the Jefferson Indenture, as to be amended, and 
available therefor) to pay the principal of, and 
interest and premium, if any, on the Jefferson Series 
1980 Bonds, as the same become due and payable. 


Arkansas will have options to prepay all, or any 
portion of, the additional purchase price, together 
with interest thereon, of the Jefferson Facilities, on 
the terms and as provided in the Jefferson Sale 
Agreement, as to be amended. 
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It is intended that the Jefferson Series 1980 Bonds 
will be issued as either serial bonds (“Jefferson 
Serial Bonds”) or term bonds (“Jefferson Term 
Bonds”), or a combination thereof. The Jefferson 
Term Bonds, if any, will mature not later than 30 
years from the first day of the month in which they 
are initially issued and will be subject to a mandatory 
cash sinking fund. The Jefferson Serial Bonds, if any, 
will mature at various times prior to the maturity of 
the Jefferson Term Bonds. The effect of the 
mandatory cash sinking fund of the Jefferson Term 
Bonds, if any, together with the serial maturities of 
the Jefferson Serial Bonds, if any, will be calculated 
to retire no less than 25% of the aggregate principal 
amount of the Jefferson Series 1980 Bonds prior to 
the ultimate date of maturity of the Jefferson Series 
1980 Bonds. 


Il. ANO 


Arkansas also proposes to enter into a Second 
Supplemental Installment Sale Agreement 
(‘Pollution’) (‘1980 Pope Supplemental 
Agreement”) with Pope County, Arkansas, amending 
and supplementing the Instal! ment Sale Agreement, 
dated as of September 1, 1976, as previously 
amended and supplemented (‘‘Pope Sale 
Agreement”), pursuant to which, among other 
things, (i) Pope County agreement to sell to 
Arkansas, subject to the retention of a lien and 
security interests, and Arkansas agreed to purchase 
from Pope County, certain pollution control facilities 
at ANO (“Popel Facilities”) for a purchase price, 
together with interest thereon, payable in semi- 
annual installments over a term of years and (ii) 
Pope County agreed to issue its Pollution Control 
Revenue Bonds, Series 1976 (“Series 1976 Bonds”) 
and its Pollution Control Revenue Bonds, Series 
1978 (“Pope Series 1978 Bonds”), the net proceeds 
of which are being used to defray a portion of the 
Cost of Construction as defined in the Pope Sale 
Agreement (“Pope Cost of Construction”) of the Pope 
Facilities. Under a Trust Indenture between Pope 
County and The First National Bank in Little Rock, as 
Trustee (“Pope Trustee”), dated as of September 1, 
1976, as amended (“Pope Indenture”), Pope County 
issued the Series 1976 Bonds in the aggregate 
principal amount of $16,000,000 and the Pope 
Series 1978 Bonds in the aggregate principal 
amount of $1,900,000, which amounts were then 
estimated to be sufficient to cover the Pope Cost of 
Construction. 


It has been determined, however, that the proceeds 
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of the Series 1976 Bonds and the Pope Series 1978 
Bonds will not be sufficient to cover the total Pope 
Cost of Construction. Consequently, Pope County 
proposes to issue, to cover additional Pope Cost of 
Construction, up to an additional $3,000,000 
principal amount of its Pollution Control Revenue 
Bonds, Series 1980 (Arkansas Power & Light 
Company Project) (“Pope Series 1980 Bonds”) 
pursuant to a Second Supplemental Trust Indenture 
to the Pope Indenture (“1980 Pope Supplemental 
Indenture”), and Arkansas proposes to enter into the 
1980 Pope Supplemental Agreement to provide for 
additional payments of the purchase price, together 
with interest thereon, for the Pope Facilities 
sufficient (together with other moneys held by the 
Pope Trustee under the Pope Indenture, as to be 
amended, and available therefor) to pay the 
principal of, and interest and premium, if any, on, 
the Pope Series 1980 Bonds, as the same become 
due and payable. 


Arkansas will have options to prepay all, or any 
portion of, the additional purchase price, together 
with interest thereon, of the Pope Facilities, on the 
terms and as provided in the Pope Sale Agreement, 
as to be amended. 


It is intended that the Pope Series 1980 Bonds will be 
issued as either serial bonds (“Pope Serial Bonds”) 
or term bonds (“Pope Term Bonds”), or a 
combination thereof. The Pope Term Bonds, if any, 
will mature not later than 30 years from the first day 
of the month in which they are initially issued and 
will be subject to a mandatory cash sinking fund. 
Pope Serial Bonds, if any, will mature at various 
times prior to the maturity of the Pope Term Bonds. 
The effect of the mandatory cash sinking fund of the 
Pope Term Bonds, if any, together with the serial 
maturities of the Pope Serial Bonds, if any, will be 
calculated to retire no less than 25% of the aggregate 
principal amount of the Pope Series 1980 Bonds 
prior to the ultimate date of maturity of the Pope 
Series 1980 Bonds. 


It is contemplated that the Jefferson Series 1980 
Bonds and the Pope Series 1980 Bonds will be sold 
by the respective counties pursuant to underwriting 
arrangements with Stephens Inc. In accordance 
with the laws of the State of Arkansas, the interest 
rate to be borne by the Jefferson Series 1980 Bonds 
and the Pope Series 1980 Bonds will be fixed by the 
respective counties. Arkansas will not be a party to 
the underwriting arrangements; however, the 
Jefferson Sale Agreement and the Pope Sale 
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Agreement provide that the terms of the Jefferson 
Series 1980 Bonds and the Pope Series 1980 Bonds 
and their sale by the respective counties shall be 
satisfactory to the company. Arkansas understands 
that interest payable on the Jefferson Series 1980 
Bonds and the Pope Series 1980 Bonds will be 
exempt from federal income taxes, and it has been 
advised that the annual interest rates on obligations, 
interest on which is so tax exempt, have been and 
can be expected to be 4% to 5% lower than the rates 
of obligations of like tenor and comparable quality, 
interest on which is fully subject to federal income 
tax. 


It is stated that the Arkansas Public Service 
Commission and the Tennessee Public Service 
Commissioin have taken jurisdiction over the 
proposed transactions and that no other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the matters 
proposed. The fees and expenses incident to the 
proposed transactions are to be filed by 
amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 16, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said post-effective amendment to the application 
which he desires to controvert; or he may request 
that he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the application, 
as amended or as it may be further amended, may 
be granted as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21797/November 19, 1980 


RULE TO EXEMPT CERTAIN NON-UTILITY 
SUBSIDIARIES AND AFFILIATES UNDER THE 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


ACTION: Final rule. 


SUMMARY: The Commission is adopting Rule 16 
under the Public Utility Holding Company Act of 
1935 (‘Act’) to exempt a subsidiary or an affiliate of 
a registered holding company, primarily engaged in 
the production, manufacture, transmission or 
storage of gas, from the duties, liabilities and 
obligations imposed under the Act on “subsidiary 
companies” or “affiliates” if no more than 50% ofthe 
voting securities of or other voting interests in such 
subsidiary or affiliate are owned, directly or 
indirectly, by one or more registered holding 
companies. The rule also exempts affiliates of the 
exempted subsidiary or affiliate. The exemption is 
intended to eliminate an impediment to 
participation by gas utility systems of registered 
holding companies under the Act in joint ventures or 
projects with others not subject to the Act for the 
purpose of providing non-utility facilities necessary 
or appropriate to the business of the registered 
holding company by exempting the joint venture or 
project company, whether a corporation or 
partnersip, and its affiliates, from the regulatory 
provisions of the Act. 


EFFECTIVE DATE: Upon publication in the Federal 
Register. 


FOR FURTHER INFORMATION CONTACT: Aaron 
Levy, Director, or Grant Guthrie, Associate Director, 
Division of Corporate Regulation, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549, (202) 523-5691 or 523- 
5156. 


SUPPLEMENTARY INFORMATION: The 
Commission today announced the adoption of Rule 
16 pursuant to Section 3(d) of the Act to exempt 
certain non-utility ventures or projects from the 
provisions of the Act that might otherwise apply to 
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such project companies as “subsidiary companies” 
or “affiliates” of registered holding companies. The 
exemption is intended to facilitate participation by 
registered holding companies in such ventures 
provided that no more than 50% of the voting 
interests in the project company are owned by one or 
more registered holding companies. 


Section 2(a)(7) of the Act defines a “holding 
company” as any company which owns 10% or more 
of the voting securities of a “public utility company,” 
which, as defined in Section 2(a)(5), includes an 
“electric utility company” defined in Section 2(a)(3) 
or a “gas utility company” defined in Section 2(a)(4). 
A “gas utility company,” as therein defined, is a 
company engaged in the retai/ distribution of natural 
or manufactured gas. Companies engaged in the 
manufacture or production of gas, or its 
transmission, are not gas utility companies within 
the meaning of Section 2(a)(4), and the owners of 
such companies are not “holding companies.” The 
statutory definition of an “electric utility company,” 
on the other hand, includes generation and 
transmission of electric energy, as well as its retail 
distribution. Hence a company which owns 10% or 
more of the voting securities of a company engaged 
in the generation or transmission of electric energy 
is a holding company as defined in Section 2(a)(7). 
In terms of the Act, there is a fundamental difference 
between what constitutes a gas utility system and an 
electric utility system. 


Two applications under the Act, pending before the 
Commission, relate to joint projects, one for the 
construction of a plant to manufacture synthetic gas, 
the other for the construction of major new 
pipelines.' Each is intended to provide gas to 
multiple pipeline systems from heretofore 
unavailable sources for resale in existing markets. 
These projects have been organized as joint 
ventures or project companies which will own and 
operate the facilities in question. The recent passage 
of the Energy Security Act of 1980 (P.L. 96-294), 
Title | of which is directed to promoting the 
development of a synthetic fuels industry in the 
United States, and other developments in the 
industry suggest that this kind of joint venture may 
be the prototype for other similar projects. 


There are currently three gas utility holding 





‘Columbia Gas System, Inc., application pending in 
File No. 70-6419; and Columbia Gas System, Inc., 
HCAR No. 21771 (October 31, 1980). 
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company systems registered under the Act, two of 
which also own major gas transmission 
subsidiaries.’ The three systems represent about 8- 
1/2% of the total gas industry, counting both 
pipelines and retail distribution systems. Significant 
joint ventures of the kind described above will 
involve principally pipeline or production or other 
energy companies that are non-utilities and are not 
member companies of registered holding 
companies. The regulatory requirements of the Act 
would not apply to them or the project company, a 
non-utility, in which they may join, unless a 
participating member is a registered holding 
company or a subsidiary company thereof. 


Rule 16 was published for comment on August 21, 
1980, in HCAR No. 21685 (45 FR 57486, August 28, 
1980). Seven letters of comment were submitted, all 
favoring the objective of the rule and suggesting 
amendments. Rule 16 as adopted includes in part 
some changes in light of the comments and has 
been clarified in other respects. 


The regulatory provisions of the Act apply to a 
registered holding company and to each of its 
subsidiaries, whether utility Companies or not. 
Section 2(a)(8)(A) defines a “subsidiary company” 


as any company 10% of whose voting securities are 
owned by another company. Accordingly, if a group 
of companies undertakes a non-utility project, such 
as construction of a pipeline or a synthetic fuel 
facility, the project company would be subject to 
regulation under the Act, including Section 7 that 
governs securities issues, if the registered holding 
company acquired 10% or more of its voting 
securities. Further, Section 2(a)(11) defines an 
“affiliate” of a company to include in subparagraph 
(B) any company if 5% or more of its voting securities 
are owned, directly or indirectly, by such company. 
There are several provisions of the Act that relate to 
affiliates of a registered holding company or a 
subsidiary thereof, such as, for example, Section 
12(f), 13(e) and 15(b). 


In view of these statutory consequences, a 
registered holding company might find it difficult to 
attract potential co-venturers, to join it in a venture 
which without the participation of the registered 
holding company, neither the joint venture nor the 
other participants would be subject to the Act at all. 
Rule 16 is meant to eliminate this impediment or 
disadvantage for the benefit of a registered holding 
company system. The Commission does _ not 
perceive the exemption under Rule 16 as contrary to 
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the purposes of the Act when 50% or more of the joint 
venture or project company is owned, through its 
voting securities, by participating companies to 
whom the Act does not apply. Subsection (a)(2) of 
the rule expressly specifies that no more than 50% of 
the voting securities shall be owned or controlled, 
directly or indirectly, by one or more registered 
holding companies. If such ownership exceeds this 
percentage, the project company is deemed to be 
part of the regulated system or systems and subject 
to the requirements of the Act like any other 


subsidiary or affiliate of a registered holding 
company. 


Rule 16, as published for comment (HCAR No. 
21685), proposed to exempt the project company 
from “the obligations, duties or liabilities” imposed 
upon it as a subsidiary company. That is not the full 
exemption Rule 16 intended to provide. So drafted, 
Rule 16 left an unintended question that the rule 
should answer explicitly. It should be understood 
that the exemption as a subsidiary would be 
sufficient to include such company’s lesser 
obligations as an “affiliate.” But to a literal reader, 
Rule 16 as published might have suggested that a 
project company, though exempt as a subsidiary 
defined in Section 2(a)(8)(A), would still remain an 
affiliate under Section 2(a)(11)(B) and be subject to 
the requirements the Act imposes upon an affiliate 
of a registered holding company. Rule 16, as 
adopted, clarifies that the exemption, as Section 
3(d) permits, extends to such company as an 
affiliate as well. 


Some of the comment letters suggest that the Rule 
16, aS proposed, was not complete in another 
respect. Such commentators state that, although the 
rule, aS proposed, would exempt the project 
company from the duties and obligations as a 
subsidiary of a registered holding company, the 
project company would continue and remain, by 
definition, a subsidiary thereof as defined in Section 
2(a)(8)(A). As a consequence, those commentators 
state, any of the participants who own 5% or more of 
the voting stock of the project company, or even a 
director or an officer,? would be affiliates of a 





°There are also three registered holding companies 
which are predominantly, by far, electric utility 
systems but which to some or minor extent include 
utility facilities for retail distribution of natural gas. 


3Section 2(a)(11)(C) defines an “affiliate” of a 


company to include an officer or director of such 
company. 
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subsidiary of a registered holding company andthus 
subject to the provisions of the Act that would apply 
to affiliates. Thus, these commentators recommend 
that Rule 16 be amended to state that any company 
exempted by the rule shall not be deemed to be a 
subsidiary company under any provisions of the Act. 


We do not believe the regulatory requirements of the 
Act — as distinguished from the bare definition — 
would apply to affiliates of a project company 
when the project company is exempt from regulation 
under the Act as a subsidiary or affiliate, and 
therefore we are adopting the substance of the 
recommended proposal. Rule 16, as adopted, 
provides that the project company shall be exempt 
from any obligations, duties or liabilities as a 
subsidiary or an affiliate under any of the provisions 
of the Act.* It provides also that the exemption 
extends to each affiliate of the project company, but 
in the exemptive terms of Section 3(d). 


Subsection (a)(2) of the rule provides, as one of the 
conditions for the exemption, that the company shall 
engage primarily in the exploration, development, 
production, manufacture, storage, transportation or 
supply of natural or synthetic gas. The exempted 
company must be “primarily,” not exclusively, so 
engaged. It is certainly not precluded from other 
business ventures related to its primary function or 
purpose. It may, for example, develop oil reserves 
that are generally found or associated with 
exploration for natural gas.° A company engaged in 
coal gasification may acquire and develop coal 
reserves essential for its purpose. The underlying 
objective of the exemption is to facilitate the 
development and delivery of the supply of natural or 
synthetic gas. Random or indiscriminate 
diversification would raise some doubts concerning 
whether the exemption under Rule 16 applies and 
even more critical questions on whether the 
acquisition by the registered holding company 
system would satisfy the provisions of Sections 
9(a)(1) and 10. It is not unrealistic, though, to 
assume that, as the participants have joined in the 
venture to serve their common needs, it is more than 
likely that the project company will stay on the 
course charted for it by its organizers. 


Subsection (a)(4) of the rule requires that the 
acquisition by the registered holding company be 
approved by Commission order on a _ timely 
application filed pursuant to Section 9(a)(1) and 10 
of the Act. Section 9(a)(1) states that it is unlawful for 
a registered holding company or any subsidiary 
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company thereof to acquire “any other interest in 
any business” unless the acquisition is approved 
under the standards of Section 10, which, among 
other things, requires a determination by the 
Commission that the acquisition is not detrimental 
to Section 11. This calls for a finding that the 
acquisition of its interest in the joint venture is 
functionally related to the utility business of the 
registered holding company system, or, in the words 
of Section 11(b)(1), that its interest in the project 
company “is reasonably incidental, or economically 
necessary or appropriate to the operations” of the 
system. If the acquisition is to be financed by the 
issue and sale of securities, their issue and sale must 
satisfy the requirements of Sections 6 and 7. All of 
these requirements provide full assurance that the 
growth or extension of the registered holding 
company system, including the acquisition under 
this rule, and its financial or capital structure, shall 
comply with all the pertinent standards prescribed 
by the Act. 


One comment letter, submitted by New England 
Electric System, a registered holding company with 
a substantial electric utility system, agrees in 
principle with Rule 16 but proposes some revisions. 
It recommends just that the rule be amended to 
include joint ventures whose primary purpose is the 
exploration and development of oil and coal and 
other non-utility ventures, so that a registered 
holding company with an electric utility system may 
benefit from the rule by participating in joint projects 
to secure such fuels for its generating facilities. 


The acquisition by electric utilities of captive or 
affiliated sources of fuel supply has led to 
considerable controversy about the cost, 
economies, and other presumed advantages of the 
acquisitions. Such acquisitions are of special 
concern to utility commissions, which, among other 
things, have been particularly troubled about how 
the price the electric utility pays to its fuel affiliate, 
not an arm’s-length transaction, should be con- 
sidered under fuel adjustment clauses. In these 
circumstances, the Commission does not believe it 
appropriate to adopt an exemptive rule to encourage 
the development of these sources of fuel supply and 





‘Section 3(d) refers to “persons,” but Section 2(a)(1) 


defines a person to mean 
company.” 


“an individual or 


5Columbia Gas and Electric Corporation, 17 SEC 
494, 508-09 (1944). 
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therefore is not incorporating such revisions into 
Rule 16. Moreover, the proposed expansion of the 
rule would require republication for comment and 
would necessarily involve an indefinite delay in 
promulgating Rule 16, which, within present 
bounds, is ready for adoption now. 


STATUTORY BASIS AND TEXT OF THE RULE 


The Securities and Exchange Commission hereby 
amends Title 17, Chapter || of the Code of Federal 
Regulations, pursuant to its authority under the 
Public Utility Holding Company Act of 1935 [15 
U.S.C. §79a et seq.] and particularly Sections 3(d) 
and 20(a) thereof [15 U.S.C. §§79c(d) and 79t(a)]} 
by adding §250.16 to read as set forth below. This 
action is effective immediately pursuant to the 
Administrative Procedure Act [5 U.S.C. §553(d)(1)]. 


PART 250—GENERAL RULES AND REGULATIONS, 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


§250.16 Exemption of non-utility subsidiaries and 
affiliates. 


(a) Any company, and each affiliate thereof, shall be 
exempt from all obligations, duties or liabilities 
imposed upon it by the Act, as a subsidiary company 
or as an affiliate of a registered holding company or 
of a subsidiary company thereof, as such terms are 
respectively defined in Sections 2(a)(8)(A) and 
2(a)(11) of the Act, if— 


(1) Such company is not a public utility company as 
defined in section 2(a)(5) of the Act; 


(2) Such company is or has been organized to 
engage primarily in the exploration, development, 
production, manufacture, storage, transportation or 
supply of natural or synthetic gas; 


(3) No more than 50% of its voting securities or other 
voting interests are owned, directly or indirectly, by 
one or more registered holding companies; and 


(4) The acquisition by the registered holding 
company or subsidiary thereof of its interest in such 
company has been approved by the Commission 
pursuant to sections 9(a)(1) and 10 of the Act and 
applicable rules thereunder upon a timely 
application to the Commission. 


(b) The exemption provided by this rule shall 
continue in effect during the pendency of such 
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application. If an acquisition is made subject to 
Commission approval, the exemption provided by 
this rule is not terminated if the Commission does 
not grant its approval. In that event any such 
acquisition shall be disposed of in accordance with 
the order of the Commission. 


(c) If a registered holding company directly or 
indirectly acquires any voting securities of such 
company, or any other voting interest, pursuant to 
this rule, the holding company shall include as an 
exhibit to its annual report on Form U5S acopy ofthe 
annual report of such company. It may incorporate 
by reference the annual report such company is 
required to file pursuant to other statutes 
administered by the Commission. 


(d) This rule does not affect the authority of any 
agency having jurisdiction over rates with respect to 
a company exempt under this rule, including 
authority over affiliate transactions by or with such 
company pursuant to the laws administered by that 
agency. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11440/November 14, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6261/November 14, 1980 





SEC DOCKET /659 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11441/November 14, 1980 


In the Matter of 


EQUITY UNDERWRITERS, INC. 
1312 Main Street 
Columbia, South Carolina 29201 


(811-429) 


NOTICE OF PROPOSAL TO TERMINATE 
REGISTRATION PURSUANT TO SECTION 8(f) OF 
THE INVESTMENT COMPANY ACT OF 1940. 


NOTICE IS HEREBY GIVEN that the Commission 
proposes, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act”), to declare by order on 
its own motion, that Equity Underwriters, Inc. 
(“Fund”), registered under the Act as a face amount 
certificate company, has ceased to be an investment 
company as defined in the Act. 


Information in the files of the Commission indicates 
that the Fund was incorporated under the laws of the 
State of South Carolina in 1936 under the name of 
Palmetto Investment Company, and by an 
amendment to the charter its name was changed to 
Equity Underwriters, Inc. on October 9, 1936. It 
offered a plan intended to enable persons of small 
means to accumulate savings and investment in a 
legal reserve life insurance company. The Fund was 
authorized by the South Carolina Insurance 
Commission to sell 10,000 non-interest-bearing 
“bonds” of $500 face amount and having a 10-year 
maturity. Payments were to be made by purchasers 
over a five year period on an annual, semi-annual, 
quarterly or monthly basis. At the end of the ten-year 
period the “bond” holder would receive the face 
amount of the “bond” and ten shares of stocks in 
Equity Life Insurance Company. As of December 31, 
1940, 898 bonds had been sold. The Fund filed a 
Notification of Registration pursuant to Section 8(a) 
of the Act on March 7, 1940. No “bonds” were sold 
after December 31, 1940. The Fund has not filed a 
registration statement pursuant to the Securities Act 
of 1933 to make a registered public offering of its 
securities. The Fund has never filed any of the 
annual and periodic reports required by Section 30 
of the Act. Thus, it appears that the Fund is not 
currently engaged in the business of an investment 
company. 


Section 8(f) of the Act provides, in pertinent part, 
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that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company 
it shall so declare by order, which may be made upon 
appropriate conditions if necessary for the 
protection of investors, and upon the taking effect of 
such order the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 8, 1980, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order 
a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon the Fund at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of this matter will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11442/November 14, 1980 


In the Matter of 
THE FOUNDATION INVESTMENT COMPANY 


1714 First National Bank Building 
Cincinnati, Ohio 45202 
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(811-88) 


NOTICE OF PROPOSAL TO TERMINATE 
REGISTRATION PURSUANT TO SECTION 8(f) OF 
THE INVESTMENT COMPANY ACT OF 1940 


NOTICE IS HEREBY GIVEN that the Commission 
proposes, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act”), to declare by order on 
its own motion, that the Foundation Investment 
Company (“Fund”), registered under the Act as a 
closed-end, diversified management investment 
company, has ceased to be an investment company 
as defined in the Act. 


Information contained in the files of the Commission 
indicates that the Fund was organized on November 
27, 1928, under the laws of Ohio, and registered with 
the Commission as closed-end, diversified 
management investment company on November 1, 
1940. The Fund did not file a registration statement 
pursuant to the Securities Act of 1933 to make a 
registered public offering of shares of its capital 
stock. On August 11, 1955, a special meeting of 
shareholders was held at which 95 percent of the 
Fund’s shares were represented. The Fund’s 
shareholders at this meeting voted to liquidate the 
Fund. A certificate of dissolution was filed with the 
Secretary of State of the State of Ohio, and the Fund 
completed distribution of all of its assets to 
shareholders on April 30, 1956. The Fund has not 
filed any of the annual and periodic reports required 
by Section 30 of the Act since August 4, 1955. Thus, 
it appears that the Fund is not currently engaged in 
the business of an investment company. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own or upon 
application, finds that a registered investment 
company has ceased to be an investment company 
it shall so declare by order, which may be made upon 
appropriate conditions if necessary for the 
protection of investors, and upon the taking effect of 
such order the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 8, 1980, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order 
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a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon the Fund at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of this matter will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11443/November 14, 1980 


In the Matter of 


SCUDDER CASH INVESTMENT TRUST 
SCUDDER MANAGED RESERVES, INC. 
SCUDDER, STEVENS & CLARK 
SCUDDER FUND DISTRIBUTORS, INC. 
FIDUCIARY TRUST COMPANY 
ROBERT H. GARDINER 

175 Federal Street 

Boston, Massachusetts 02110 


and 

WORCESTER COUNTY NATIONAL BANK 

446 Main Street 

Worcester, Massachusetts 01608 

(812-4757) 

NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 17(b) OF THE ACT 


EXEMPTING PROPOSED TRANSACTION FROM THE 
PROVISIONS OF SECTION 17(a) OF THE ACT AND 
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FOR AN ORDER PURSUANT TO SECTION 17(d) OF 
THE ACT AND RULE 17d-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Scudder Cash 
Investment Trust (“Trust”) and Scudder Managed 
Reserves, Inc. (‘Reserves’) (hereinafter referred to 
as the “Funds”), each registered under the 
Investment Company Act of 1940 (“Act”) as a 
diversified, open-end management investment 
company; Scudder, Stevens & Clark (“Scudder”) 
and Scudder Fund Distributors, Inc., (“Distributor”), 
the investment adviser and principal underwriter of 
the Funds, respectively; Fiduciary Trust Company 
(“Fiduciary”), Worcester County National Bank 
(“Worcester”) and Robert H. Gardiner (‘“Mr. 
Gardiner’) (Funds, Scudder, Distributor, Fiduciary, 
Worcester and Mr. Gardiner are referred to 
collectively as “Applicants”) filed an application on 
October 29, 1980, and an amendment thereto on 
November 12, 1980, pursuant to Section 17(b) of 
the Act for an order of the Commission exempting 
from the provisions of Section 17(a) of the Act the 
proposed acquisition of the assets of Reserves by 
Trust, and for an order pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder permitting the 
Funds and affiliated persons of the Funds to 
participate in the proposed transaction. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


According to the application, Trust and Reserves are 
“money market” funds which were organized on 
December 12, 1975, and May 31, 1974, 
respectively. Trust seeks to maintain a stable net 
asset value of one dollar by utilizing the “penny 
rounding” method of valuation pursuant to an 
exemptive order of the Commission dated October 
26, 1978 (Investment Company Act Release No. 
10451). Reserves has a fluctuating net asset value 
based upon the impact of prevailing interest rates on 
the “money market” instruments which constitute 
Reserves’ portfolio securities. As of June 30, 1980, 
Trust had net assets of approximately $205.5 million 
and approximately 8,481 shareholders. As of the 
same date, Reserves had net assets of 
approximately $486.2 million and approximately 
29,455 shareholders. Scudder, a partnership 
registered under the Investment Advisers Act of 
1940, acts as the investment adviser of both the 
Funds. 


Fiduciary is a Massachusetts trust company with its 
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principal office at 175 Federal Street, Boston, 
Massachusetts 02110. Fiduciary held in a fiduciary 
capacity in the aggregate as of October 23, 1980, 
28,806,236 or 12.39%, of the outstanding shares of 
Trust and 3,391,361 or 7.72%, of the outstanding 
shares of Reserves. 


Worcester is a national banking corporation with a 
principal place of business at 446 Main Street, 
Worcester, Massachusetts. Worcester held in a 
fiduciary capacity in the aggregate as of October 23, 
1980, 7,000,610, or 3.01%, of the outstanding 
shares of Trust and 3,251,511, or 7.41%, of the 
outstanding shares of Reserves. 


Distributor, a Massachusetts corporation, is a 
wholly-owned subsidiary of Scudder and a 
registered broker/dealer under the Securities 
Exchange Act of 1934. Distributor is principal 
underwriter for both Funds and distributes their 
shares on a “no-load” basis. 


Mr. Gardiner is Chairman of the Board of Directors of 
Fiduciary, as well as a Trustee of Trust and a Director 
of Reserves. Mr. Gardiner has elected to be 
considered an interested person of the Funds, 
Scudder, and Distributor in light of the long standing 
business relationship between Fiduciary, of which 
he is Chairman of the Board of Directors, and 
Scudder. 


The application states that the proposed transaction 
will be effected pursuant to an Agreement and Plan 
of Reorganization between the Funds dated as of 
October 31, 1980 (“Agreement”). According to the 
application, it is expected that the proposed 
acquisition will be submitted for approval to the 
shareholders of Reserves on December 9, 1980, and 
that the transaction would be consummated shortly 
thereafter (“Closing Date’) upon the satisfaction of 
certain terms and conditions. 


Under the terms of the Agreement, Trust will acquire 
all of the assets, subject to liabilities, of Reserves in 
exchange for shares of beneficial interest of Trust. 
Following the exchange of Reserves’ assets for 
Trust’s shares, Reserves will dissolve and liquidate. 
As part of the liquidation distribution, Reserves will 
distribute to its shareholders the Trust shares it 
receives upon the transfer of its assets to Trust. Each 
shareholder of Reserves will be entitled to receive 
that portion of the Trust shares to be received by 
Reserves that the number of Reserves shares owned 
by each shareholder bears to the number of 


Volume 21, No. 8, December 2, 1980 





Reserves shares outstanding on the Closing Date. 
The value of Reserves assets to be transferred to 
Trust and the net asset value of the shares of Trust 
will be computed by State Street Bank and Trust 
Company, the custodian of the Funds, subject to 
review by the independent certified public 
accountants for the Funds and will be determined in 
accordance with the procedures set forth in Trust’s 
most recent Prospectus, which are the same 
procedures followed by Reserves. If the Closing Date 
of the proposed acquisition had been October 17, 
1980, upon distribution to its shareholders of Trust's 
shares received in exchange for Reserves assets, 
each share of Reserves Common Stock would have 
been entitled to be exchanged for 9.9709 shares of 
Trust. 


The application states that for purposes of 
determining the numbers of shares of Trust to be 
exchanged for the net value of Reserves’ assets, 
there will be no adjustment reflecting unrealized 
appreciation or depreciation. The amounts, in the 
judgment of the Directors of Reserves and the 
Trustees of Trust, are not expected to be significant, 
and realization of any benefit or detriment is 
uncertain. Thus, in the judgment of the respective 
Directors or Trustees of the Funds, the terms of the 
proposed acquisition are fair without such 
adjustment. Net realized gains, if any, will be 
distributed prior to the Closing Date. 


The Agreement further provides that the expenses of 
the proposed acquisition which are in excess of 
normal expenses customarily incurred by Reserves 
in connection with the conduct of its annual meeting 
of shareholders shall be allocated to the Funds in 
proportion to their respective net assets as of the 
Closing Date, and will be included among the 
liabilities of the Funds for purposes of calculating the 
number of shares of Trust to be issued to Reserves’ 
shareholders under the Agreement. 


The application currently estimates the expenses in 
connection with the proposed reorganization in 
excess of those normally incurred in holding 
Reserves’ annual meeting will be approximately 
$105,500 for Reserves and $44,500 for Trust. Based 
on present expense levels, the officers of the Funds 
estimate that the savings in operating costs 
anticipated as a result of the proposed 
reorganization will offset these additional expenses 
within less than one year. 


Section 17(a) of the Act, in pertinent part, prohibits 
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an affiliated person of a registered investment 
company or any affiliated person of such an 
affiliated person, acting as principal, from knowingly 
selling any security or other property to such 
registered company or knowingly purchasing any 
security or other property from such registered 
company subject to certain exceptions. Section 
17(b) of the Act provides, however, that the 
Commission, upon application, may exempt a 
proposed transaction from the provisions of Section 
17(a) of the Act if evidence establishes that the 
terms of the proposed transaction, including the 
consideration to be paid or received, are reasonable 
and fair and do not involve overreaching on the part 
of any person concerned, and that the proposed 
transaction is consistent with the policy of each 
registered investment company concerned, and 
with the general purposes of the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder 
provide, in pertinent part, that it shall be unlawful for 
any affiliated person of a registered investment 
company, or any affiliated person of such a person, 
acting as principal, to participate in or effect any 
transaction in connection with any joint enterprise or 
other joint arrangement in which such registered 
company, or company controlled by such registered 
company, is a participant unless an application 
regarding such joint enterprise or arrangement has 
been filed with the Commission and an order 
granting such application has been issued. In 
passing upon such application, the Commission will 
consider whether the participation of such 
registered or controlled company in such joint 
enterprise or joint arrangement on the basis 
proposed is consistent with the provisions, policies 
and purposes of the Act, and the extent to which 
such participation is ona basis different from, orless 
advantageous than that of other participants. A joint 
enterprise or other joint arrangement is defined in 
Rule 17d-1 as any written or oral plan, contract, 
authorization or arrangement, or any practice or 
understanding concerning an enterprise or 
undertaking whereby a registered investment 
company or a controlled company thereof, and any 
affiliated person of such person, have a joint or a 
joint and several participation, or share in the profits 
of such enterprise or undertaking. 


According to the application, Trust and Reserves are 
not “affiliated persons” of each other on the basis of 
presumptive control within the meaning of Section 
2(a)(9) of the Act. However, Scudder is the 
investment adviser of the Funds. In addition, the 
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Directors of Reserves and Trustees of Trust are 
expected to be identical at the Closing Date of the 
proposed acquisition, and the principal officers of 
the Funds are identical. Accordingly, Trust and 
Reserves might be deemed to be “affiliated persons” 
of each other by virtue of being under common 
control within the meaning of Section 2(a)(3) of the 
Act and that any disposition of portfolio securities by 
Reserves to Trust, or any acquisition by Trust of the 
portfolio securities of Reserves for Trust shares 
pursuant to the Agreement might be deemed to be 
prohibited by Section 17(a). While the Funds do not 
necessarily agree with such an interpretation, they 
have deemed it advisable to resolve any uncertainty 
by requesting the Commission to exercise its 
exemptive authority under Section 17(b). 


In addition, Fiduciary held, as of October 23, 1980, 
more than five percent of the outstanding voting 
securities of Trust and Reserves and, thus, is an 
“affiliated person” of the Funds. Each Fund is alsoan 
affiliated person of Fiduciary, and each Fund is an 
affiliated person of an affiliated person (i.e., 
Fiduciary) of the other. Worcester is also an affiliated 
person of Reserves by virtue of owning, as of October 
23, 1980, 7.41 percent of its outstanding shares. On 
the basis of the foregoing, the application further 
concludes that the proposed sale of assets by 
Reserves to Trust, the participation on the part of 
Fiduciary and Worcester which, as shareholders of 
Reserves, will receive Trust shares in the proposed 
merger, and the related allocations of expenses by 
the Funds might therefore be deemed to be a joint 
enterprise or arrangement prohibited by Section 
17(d) of the Act and Rule 17d-1 thereunder. 


Rule 17a-8 under the Act provides in pertinent part 
that a sale of substantially all of the assets involving 


registered investment companies which are 
affiliated persons of affiliated persons solely by 
reason of having a common investment adviser, 
common directors and/or officers is exempt from 
Section 17(a) provided the directors make certain 
findings, which, together with their basis, are 
recorded in the minute books of the company. The 
requisite findings having been made by the 
Directors of Reserve and the Trustees of Trust, Rule 
17a-8 would be available with respect to the sale of 
all the assets, subject to liabilities, of Reserves to 
Trust but for the shareholdings of each by Fiduciary. 


The terms of the Agreement provide that the 


acquisition of Reserves’ assets by Trust shall be 
accomptished on the basis of the net asset values of 
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the Funds. The number of Trust shares to be issued 
to Reserves is determined by dividing the net value 
of the assets of Reserves to be transferred to Trust by 
the net asset per share of Trust. In this regard, the 
application contains an undertaking that for 
purposes of determining the number of Trust shares 
to be issued to Reserves in connection with the 
proposed reorganization, the net asset value per 
share of Trust computed on the basis of the “penny 
rounding” valuation method will not be used if the 
extended net asset value of Trust is less than $.9995 
or more than $1.00045; and that in such cases, 
Trust’s extended net asset value per share will be 
used. No adjustment is to be made in the 
computation of each Fund’s net asset value on 
account of the relative differences in unrealized 
appreciation or depreciation present on the portfolio 
securities of either Fund, it having been determined 
by the Directors of Reserves and the Trustees of 
Trust that the ultimate detriment or benefit to either 
Fund is too speculative and theoretical to justify any 
adjustment to the exchange ratio as a result of such 
relative differences. Both Funds are “money- 
market” funds and Trust normally holds portfolio 
securities to maturity. Accordingly, to the extent that 
Trust holds to maturity securities in the portfolio, 
and securities acquired from Reserves on the 
Closing Date, any unrealized appreciation or 
depreciation with respect to those securities on the 
Closing Date will have been eliminated when they 
are paid at maturity. 


The provisions of the Agreement whereby the Funds 
are allocated a portion of the expense based on their 
relative net assets reflects an appraisal by both the 
Trustees of Trust and the Directors of Reserves as to 
the relative benefits of each Fund from the 
transaction. Both Funds, as well as their Directors 
and Trustees, were represented by separate counsel 
in connection with the approval of the proposed 
transaction. 


Trust, after the acquisition of Reserves’ net assets, 
may be able to achieve economies of scale not 
attainable by either Fund alone through elimination 
of certain duplicative expenses and spreading of 
certain fixed expenses over a larger asset base. In 
addition, the management fee payable to Scudder 
by Trust after the proposed acquisition would, at 
present asset levels, be at a lower effective rate than 
that paid by either Trust or Reserves, resulting in an 
annual saving of approximately $200,000 to the 
combined entity under such conditions. It is further 
concluded in the application that the proposed 
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merger will also produce a significant state tax 
Savings under present law. 


According to the application, the proposed 
acquisition is consistent with the investment 
objectives of the Funds. The objectives of Reserves 
as Stated in its prospectus are current income and 
preservation of capital. Trust’s objectives as stated 
in its prospectus are to maintain the stability of 
capital and, consistent therewith, to maintain the 
liquidity of capital and to provide current income. 
Both Funds invest in portfolio obligations which are 
considered “‘money-market” instruments. Reserves 
has a fluctuating net asset value per share, while 
Trust seeks to maintain a constant net asset value of 
$1.00 per share. Among other differences between 
the investment policies of the Funds, the application 
states that Reserves may purchase securities with a 
stated maturity of from 1 day to 30 months, while 
Trust is required by the terms of the order of the 
Commission described above to limit its purchase of 
portfolio instruments to those having a stated 
maturity of not more than one year from the date of 
purchase and to maintain an average weighted 
maturity of its portfolio instruments of 120 days or 
less. In this regard, the application contains an 
undertaking that at the Closing Date of the proposed 
reorganization, all the portfolio holdings of Reserves 
will be suitable investments for Trust in terms of 
quality, maturity and type, and the portfolios of the 
Funds will be substantially similar. 


The application further states that experience in 
recent years has suggested that short term markets 
have become much more volatile. In such a volatile 
environment the advantage of having the flexibility 
to purchase portfolio instruments with a stated 
maturity of as long as thirty months is, the Directors 
of Reserves believe, significantly reduced because 
of the potential impact of an adverse shift in interest 
rates. This is particularly true in view of the fact that 
the Directors have also determined that most 
investors in “money-market” funds expect and want 
a constant net asset value per share. Accordingly, it 
has determined that the constant net asset value 
sought to be maintained by Trust, together with the 
concomitant limitations on the maturity of its 
portfolio instruments stated above, will be 
advantageous to Reserves’ shareholders. 


Accordingly, the Directors of Reserves and the 
Trustees of Trust, including majority of the 
disinterested directors or trustees, have determined 
that participation in the proposed transaction is in 
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the best interests of the Funds and that the 
respective interests of existing shareholders of the 
Funds will not be diluted. 


On the basis of the foregoing, the application 
submits that the terms of the proposed 
reorganization are reasonable and fair to the 
Applicants and do not involve overreaching by any of 
the Applicants, and that the proposed reorganization 
is consistent with the investment policies of each 
Fund and consistent with the purposes of the Act. 
Moreover, the application states that Fiduciary and 
Worcester will participate in the proposed 
reorganization on the same basis as all the other 
shareholders of Reserves and that the combination 
is demmed to be advantageous to each of the Funds 
as well as the other Applicants for the reasons set 
forth above. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 8, 1980, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or 
he may request that he be notified ifthe Commission 
Shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following said 
date unless the Commission thereafter orders a 
hearing upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11444/November 14, 1980 


In the Matter of 


WEDNESDAY ALPHA CORPORATION 
203 Park Building 
Cleveland, Ohio 44113 


(811-2572) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT THE APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY 


Wednesday Alpha Corporation (“Applicant”), an 
Ohio corporation registered under the Investment 
Company Act of 1940 (“Act”) as a closed-end, 
diversified management investment company, filed 
an application on August 15, 1980, and an 
amendment thereto on September 30, 1980, 
pursuant to Section 8(f) of the Act for an order of the 
Commission declaring that Applicant has ceased to 
be an investment company as defined in the Act. 


On October 17, 1980, a notice was issued 
(Investment Company Act Release No. 11407) ofthe 
filing of said appliation. The notice gave interested 
persons an opportunity to request a hearing, and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 


that the registration of Wednesday Alpha 
Corporation under the Act shall forthwith cease to be 
in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11445/November 17, 1980 


In the Matter of 


ROWE PRICE NEW HORIZONS FUND, INC. 
100 East Pratt Street 
Baltimore, MD 21202 


(812-4706) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM SECTION 2(a)(19) OF THE ACT 


NOTICE IS HEREBY GIVEN that Rowe Price New 
Horizons Fund, Inc. (“Applicant”), a no-load, open- 
end, diversified management investment company 
registered under the Investment Company Act of 
1940 (“Act”), filed an application for an order of the 
Commission on July 28, 1980, and an amendment 
thereto on November 12, 1980, pursuant to Section 
6(c) of the Act declaring that Paul M. Wythes shall 
not be considered an “interested person” of the 
Applicant or its investment adviser, T. Rowe Price 
Associates, Inc. (“Price Associates”), as defined in 
Section 2(a)(19) of the Act by reason of his status as 
a limited partner of Hambrecht & Quist, a California 
limited partnership registered as a broker-dealer 
under the Securities Exchange Act of 1934. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


The Applicant is a Maryland corporation. The 
investment objective of the Applicant is long-term 
growth of capital through investment primarily in 
stock of small growth companies which 
management believes have the potential to become 
major companies in the future. The board of 
directors of Applicant has determined to consider 
Mr. Wythes for election as a director of the Applicant 
on condition that the order requested in the subject 
application is granted by the Commission. 


Mr. Wythes was a founding director of the National 
Venture Capital Association in Washington, D.C. 
(1972-75). Mr. Wythes was a director and president 
of the Western Association of Venture Capitalists of 
San Francisco, California, from 1970 through 1974. 
Between 1954 and 1963, Mr. Wythes was Senior 
Marketing Engineer for the Industrial Products 
Group of Honeywell, Inc., selling scientific and 
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industrial instrumentation throughout northern 
California. From 1963 to 1964, Mr. Wythes was 
employed by Beckman Instruments, Inc., as an 
associate on their corporate staff involved in long- 
range planning, mergers, acquisitions, market and 
product studies worldwide. 


Applicant states that Mr. Wythes is presently and 
since 1979 has been a limited partner in the firm of 
Hambrecht & Quist, a California limited partnership 
which is registered as a broker-dealer with the 
Commission. Mr. Wythes is not otherwise employed 
or compensated by the firm, and he does not 
participate in the management of the firm. Mr. 
Wythes has also advised the Applicant that for the 
year 1979 his share of the profits of Hambrecht & 
Quist was less than 15% of his total income. 


The application indicates that Mr. Wythes is also and 
since 1970 has been, one of four general partners of 
Sutter Hill Ventures (‘Sutter Hill”), a California 
limited partnership which makes venture capital 
investments. Mr. Wythes:is also a director of various 
portfolio companies of Sutter Hill. One other general 
partner of Sutter Hill is also a limited partner of 
Hambrecht & Quist, with an interest in its profits and 
losses identical to that of Mr. Wythes. The total of 
their combined interest in the profits and losses of 
Hambrecht & Quist is substantially less than 5%. Mr. 
Wythes has advised the Applicant that his salary as a 
general partner of Sutter Hill and his income from 
investments provide the major portion of his total 
income. 


Applicant states that decisions with respect to the 
purchase and sale of portfolio securities on behalf of 
the Fund are made by officers of the Applicant 
pursuant to recommendations of Price Associates. 
All of such officers are also officers of Price 
Associates. In selecting broker-dealers, 
consideration is given to such factors as the price of 
the security, the rate of the commission, the size and 
difficulty of the order, the reliability, integrity, 
financial condition and general execution and 
operational capability of competing broker-dealers, 
and the brokerage and research service which they 
provide to Price Associates or to the Applicant. 


The board. of directors does not participate in the 
allocation of the Applicant's brokerage, but reviews 
such allocations on the basis of quarterly and other 
periodic reports furnished to it by Price Associates. 
In the years 1979, 1978 and 1977, the Applicant 
paid Hambrecht & Quist brokerage commissions 
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(including discounts received in connection with 
underwritings) of $17,296, $31,031 and $23,659, 
respectively. The Applicant states that it has been 
advised that Price Associates anticipates that in the 
future Applicant’s brokerage will be allocated in the 
same manner and approximately to the same extent 
as in the past without regard to whether or not Mr. 
Wythes Is elected to the Applicant's board, subject in 
each case to compliance with the applicable rules of 
the Commission under the Act. In the opinion of 
Price Associates, Hambrecht & Quist is one of the 
most knowledgeable firms in the United States in 
terms of its ability to find and evaluate small, high 
technology companies of the type that might be 
suitable for investment by the Applicant, and is, in 
addition, an active market maker in the securities of 
such companies. Applicant asserts that if it were not 
able to continue to deal through or with Hambrecht & 
Quist, the Applicant might be deprived of (i) the 
opportunity to purchase or sell securities for which 
Hambrecht & Quist is considered the most able 
broker-dealer to effectuate such transactions, and 
(ii) an important source of investment information. 


The application states that at the present time 
Applicant owns securities of one company which is 
also owned by Sutter Hill, and the securities of one 
other company which was previously but is not now 
owned by Sutter Hill. The Applicant presently holds 
one additional security which was formerly (but is 
not now) held by Sutter Hill. The board of directors of 
the Applicant has determined that if Mr. Wythes 
becomes a director of the Applicant it will not 
acquire securities of any company in which Sutter 
Hill holds an investment unless and until the 
desirability of such investment has been approved 
by a majority of the non-interested directors of the 
Applicant at the time of such acquisition other than 
Mr. Wythes. Any such investment will in any event be 
subject to an investment restriction of the Applicant 
which prohibits the Applicant from purchasing the 
securities of any issuer if any officer or director of the 
Applicant owns more than 1/2 of 1%, or if all officers 
and directors of the Applicant together, own more 
than 5% of the securities of such issuer. The 
Applicant has represented that in applying such 
restriction it will treat all securities owned by Sutter 
Hill as if they were owned individually by Mr. Wythes 
to the extent of his interest in the profits and losses of 
Sutter Hill. 


Section 2(a)(19) of the Act, in pertinent part, defines 


an interested person of an investment company or 
an investment adviser as any broker or dealer 
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registered under the Securities Exchange Act of 
1934 or any affiliated person of such broker or 
dealer. Section 2(a)(3) of the Act defines an 
“affiliated person” of another person to include any 
partner of such other person. 


Section 6(c) of the Act provides thatthe Commission 
may conditionally or unconditionally exempt 
any person from any provision of the Act if 
and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


The application states that in the opinion of the 
board of directors of the Applicant, Mr. Wythes is a 
man of recognized integrity, intelligence, judgment, 
independence and standing who would contribute 
greatly to the perspective of the board in evaluating 
the performance of the Applicant and Price 
Associates in investing in smaller public companies 
because of his experience in venture capital 
investing. The Applicant states that its board of 
directors has noted that, if Hambrecht & Quist were a 
corporation, the interest of Mr. Wythes in its profits 
and losses would be less than the minimum amount 
necessary to constitute him an affiliated person of 
that firm under the definition of affiliated person in 
Section 2(a)(3) of the Act. The Applicant states that, 
in the opinion of the board of the Applicant, a person 
whose sole relationship to a broker-dealer is the 
ownership of a limited partnership interest of 
substantially less than 5%, is necessarily further 
removed from management than he would be if he 
held voting stock of a corporation and was in a 
position to participate in the selection of 
management. Further, Applicant states that since 
Mr. Wythes would not be deemed to be an interested 
person of Hambrecht & Quist if he held voting stock 
with a commensurate interest in profits and losses 
which put him in a position to participate in the 
selection of management, the relationship of Mr. 
Wythes to Hambrecht & Quist is not the type of 
relationship intended to be subsumed within the 
Statutory definition of interested person. 


Accordingly, the Applicant has requested that the 
Commission issue an order pursuant to Section 6(c) 
declaring that Mr. Wythes shall not be deemed to be 
an interested director of the Applicant solely by 
reason of his status as a limited partner of 
Hambrecht & Quist. As a condition to the granting of 
the order requested by the application, the Fund has 
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agreed to an undertaking that: (i) Mr. Wythes will not 
be counted as a non-interested director in the 
determination of the number of non-interested 
directors of the Applicant for the purposes of Section 
10(a) of the Act, although he will be counted as a 
director for the purposes of determining the total 
number of directors to whom the Section 10(a) ratio 
test applies, and (ii) Mr. Wythes will not vote on any 
matters relating to the allocation of any portfolio 
brokerage by the Applicant or the selection of 
dealers with which the Applicant effects portfolio 
transactions as principal (including, but not limited 
to, transactions to which Sections 10(f) or 17(a) of 
the Act or Rules 10f-3 or 17e-1 thereunder are 
applicable), or to any other matter involving any 
relationship between the Applicant and Hambrecht 
& Quist; provided, however, that for the purposes of 
determining the number of votes of interested as 
well as non-interested directors required to take 
action on any such matter, Mr. Wythes will be 
counted as a director in determining the total 
number of directors and will be counted as a non- 
interested director in determining the total number 
of non-interested directors. Mr. Wythes shall be 
treated as a non-interested director for all other 
purposes under the Act (except Section 10{a) as 
explained under (i) above), including, but not limited 
to, Sections 15(c) and 17(g) of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 9, 1980, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicant at the address stated above. 
Proof of such service (by affidavit or, inthe case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
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thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11446/November 17, 1980 


In the Matter of 


MUNICIPAL FUND FOR TEMPORARY 
INVESTMENT, INC. 

Suite 204, Webster Building 

Concord Plaza 

3411 Silverside Road 

Wilmington, Delaware 19810 


(812-4747) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 UNDER THE ACT 


NOTICE IS HEREBY GIVEN that Municipal Fund for 
Temporary Investment, Inc. (‘‘Applicant’’), 
registered under the Investment Company Act of 
1940 (‘Act’) as an open-end, diversified, 
management investment company, filed an 
application on October 1, 1980, and an amendment 
thereto on November 13, 1980, requesting an order 
of the Commission, pursuant to Section 6(c) of the 
Act, exempting Applicant from the provisions of 
Section 2(a)(41) of the Act and Rules 2a-4 and 22c-1 
under the Act to the extent necessary to permit 
Applicant to compute its net asset value per share, 
for the purposes of effecting sales, redemptions and 
repurchases of its shares, according to the 
amortized cost method of valuing portfolio 
securities. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant states that it was organized by Shearson 


Loeb Rhoades Inc. as a companion to two “money- 
market” funds, and was intended to offer institutions 
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using money market funds the alternative of earning 
tax-exempt income on the investment of their short- 
term cash reserves. Applicant further states that it 
seeks to achieve its investment objective of 
providing as high a level of current interest income 
exempt from Federal income taxes as is consistent 
with relative stability of principal by investing in 
short-term obligations issued by or on behalf of 
states, territories and possessions of the United 
States and the District of Columbia, or their political 
subdivisions, agencies, instrumentalities or 
authorities, the interest from which, in the opinion of 
counsel to the issuer, is exempt from Federal! income 
tax (“Municipal Bonds”). In addition, Applicant 
states that it does not seek profits through short- 
term trading but intends to hold its portfolio 
securities to maturity. According to the application, 
Applicant may not purchase taxable obligations, and 
during defensive periods or when suitable 
investments are not available, it may hold 
uninvested cash reserves. 


Applicant represents that pursuant to an earlier 
order of the Commission dated December 5, 1979 
(Investment Company Act Release No. 10972) it 
presently computes its net asset value per share to 
the nearest one cent on a share value of one dollar 
using the “penny rounding” method of valuation. As 
stated in the application, all portfolio securities 
having more than 60 days to maturity are valued on 
the basis of available market information, and 
portfolio securities with remaining maturities of 60 
days or less are valued on an amortized cost basis as 
permitted by the Commission’s interpretation of 
Rule 2a-4 under the Act contained in Investment 
Company Act Release No. 9786, May 31, 1977 
(“Release No. 9786”). The order requested herein 
would exempt Applicant from the provisions of 
Section 2(a)(41) of the Act and Rules 2a-4 and 22c-1 
under the Act to the extent necessary to permit its 
assets to be valued according to the amortized cost 
valuation method. Applicant states that under the 
amortized cost valuation method, portfolio 
securities are valued at cost on the date of 
acquisition and the difference between cost and the 
face amount of the instrument is amortized over the 
maturity of the instrument. For example, Applicant 
represents that if an instrument is acquired at a 
discount from its face value, the discount would be 
amortized to maturity, resulting in Applicant's 
realizing income in a steady flow of equal 
increments. Applicant asserts that by valuing its 
portfolio securities at amortized cost and declaring 
dividends daily, its net asset value per share will 
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remain constant in the absence of unusual market 
conditions. 


In addition to its request to permit the use of the 
amortized cost method of valuation, Applicant has 
filed an application (File No. 812-4469) seeking an 
order of the Commission pursuant to Section 6(c) of 
the Act, exempting Applicant from the provisions of 
Section 12(d)(3) of the Act and amending a prior 
order exempting Applicant from the provisions of 
Rules 2a-4 and 22c-1 under the Act, to the extent 
necessary to permit Applicant to acquire rights to 
sell its portfolio securities to brokers or dealers, such 
rights being commonly referred to as “puts.” 
However, in considering the appropriateness of the 
relief requested in the instant application, the issue 
of the appropriateness of such puts is not being 
considered or determined. Applicant states that 
such ‘‘puts,” which it terms ‘Stand-by 
Commitments,” would be acquired for the sole 
purpose of improving portfolio liquidity. Applicant 
further states that the acquisition or exercisability of 
such Stand-by Commitments would not affect the 
valuation or assumed maturity of its underlying 
Municipal Bonds and that for purposes of 
calculating the dollar-weighted average maturity of 
its portfolio, the Stand-by Commitments would 
always be valued at zero. A further description of the 
features of and limitations on such Stand-by 
Commitments is contained in the above application 
on file with the Commission. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect 
to other securities and assets, fair value as 
determined in good faith by an _ investment 
company’s board of directors. Rule 22c-1 provides, 
in part, that no registered investment company or 
principal underwriter therefor issuing any 
redeemable security shall sell, redeem or 
repurchase any such security except at a price 
based on the current net asset value of such security 
which is next computed after receipt of a tender of 
such security for redemption or of an order to 
purchase or sell such security. Rule 2a-4 provides, 
as here relevant, that the current net asset value of a 
redeemable security issued by a registered 
investment company used in computing its price for 
the purpose of distribution, redemption and 
repurchase shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
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where necessary or appropriate. Rule 2a-4 further 
states that portfolio securities with respect to which 
market quotations are readily available shall be 
valued at current market value, and that other 
securities and assets shall be valued at current 
market value, and that other securities and assets 
shall be valued at fair value as determined in good 
faith by an investment company’s board of directors. 
Prior to the filing of the application, the Commission 
expressed its view that, among other things, Rule 2a- 
4 under the Act requires that portfolio instruments of 
“money market” funds be valued with reference to 
market factors, and it would be_ inconsistent 
generally with the provisions of Rule 2a-4 for a 
“money market” fund to value its portfolio 
instruments on an amortized cost basis. Release No. 
9786. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


In support of its request, Applicant submits that it 
believes that Applicant’s shareholders would be 
unfairly treated if it were forced to price its portfolio 
instruments in a manner which would produce 
artificial price and yield volatility for instruments 
which Applicant expects to hold until maturity. 
Applicant believes that potential investors in its 
shares are not concerned with the theoretical 
differences which might occur between the yield 
achieved through market pricing and the yield 
computed on the basis of amortized cost as 
described above. Applicant further believes that 
such potential investors are vitally concerned that 
(1) the net asset value of their shares remain stable; 
and (2) that the daily net income declared on their 
investment be steady and not exhibit the volatility 
which can occur when changes in market prices 
cause changes in yield on a daily or weekly basis. 


Applicant further states that by maintaining a 
portfolio of high quality money market instruments 
of short maturities, it believes that it will be possible 
to provide the required stability to investors. 
Applicant states that it, with the advice of its Adviser 
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and based on its Adviser's experience, has 
determined that maintaining an average portfolio 
maturity of 120 days or less will accomplish the aims 
of its investors by reducing the risk of significant 
volatility in the value of portfolio instruments while at 
the same time producing a yield on portfolio 
instruments while at the same time producing a 
yield on portfolio instruments commensurate with 
yields available in the short-term, tax-exempt money 
market. 


Applicant further states that its request for 
exemption is based on its existing and proposed 
management policies described in this application 
and its prospectus. Applicant has agreed that the 
following conditions may be imposed in any order of 
the Commission granting the exemptive relief 
requested: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, Applicant’s Board of Directors undertakes 
— aS aparticular responsibility within its overall duty 
of care owed to Applicant's shareholders — to 
establish procedures reasonably designed, taking 
into account current market conditions and 
Applicant’s investment objective, to stabilize 


Applicant’s net asset value per share, as computed 
for the purpose of distribution, redemption and 
repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the Board of Directors shall be the following duties 
and responsibilities: 


(a) Review by the Board of Directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of the net asset value 
per share as determined by using available market 
quotations from Applicant’s $1.00 amortized cost 
price per share, and the maintenance of records of 
such review.! 


(b) In the event such deviation from Applicant's 
$1.00 amortized cost price per share exceeds 1/2 of 
1 percent, a requirement that the Board of Directors 
will promptly consider what action, if any, should be 
initiated by it. 


(c) Where the Board of Directors believes that the 


extent of any deviation from Applicant’s $1.00 
amortized cost price per share may result in material 
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dilution or other unfair results to investors or existing 
shareholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include: redeeming shares in 
kind; selling portfolio instruments prior to maturity 
to realize capital gains or losses, or to shorten 
Applicant’s average portfolio maturity; withholding 
or reducing dividends; or utilizing a net asset value 
per share as determined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; 
provided, however, that Applicant will neither (a) 
purchase any instrument with a remaining maturity 
of greater than one year, nor (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days. 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition 1 above, and 
Applicant will include in the minutes of Board of 
Directors’ meetings and will record, maintain and 





'To fulfill this obligation, Applicant states that it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by its Board of Directors in the exercise of its 
discretion to be appropriate indicators of value, 
which may include among others, (1) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 


2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. In addition, in fulfilling this 
condition and subject to the receipt of the exemptive 
orders requested in Applicant’s pending application 
(File No. 812-4469), the maturity of a portfolio 
security shall not be considered shortened or 
otherwise affected by any Stand-by Commitment to 
which such security is subject, and all Stand-by 
Commitments held by Applicant shall be valued at 
zero. 
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preserve for a period of not less than six years (the 
first two years in an easily accessible place) awritten 
record of the Board’s considerations and actions 
taken in connection with the discharge of its 
responsibilities, as set forth above. The documents 
preserved pursuant to this condition shall be subject 
to inspection by the Commission in accordance with 
Section 31(b) of the Act, as if such documents were 
records required to be maintained pursuant to rules 
adopted under Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which the 
Board of Directors determines present minimal 
credit risks, and which are of “high quality” as 
determined by any major rating service or, in the 
case of any instrument that is not rated, of 
comparable quality as determined by the Board. 


6. Applicant will include in each of its quarterly 
reports, as an attachment to Form N-1Q, astatement 
as to whether any action pursuant to condition 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


Applicant represents that prior to changing from the 
penny-rounding to the amortized cost method of 
valuation, its Board of Directors will determine in 
good faith that, in light of the characteristics of 
Applicant, absent unusual or extraordinary 
circumstances, the amortized cost method of 
valuing portfolio securities will reflect the fair value 
of such securities. On the basis of the foregoing, 
Applicant submits that the requested exemptions 
are appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 12, 1980, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or 





3Subject to the receipt of the exemptive orders 
requested by Applicant in a pending application 
(File No. 812-4469), Applicant may also acquire 
Stand-by Commitments with respect to its portfolio 
securities. 
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he may request that he be notified ifthe Commission 
shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following said 
date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11447/November 17, 1980 


In the Matter of 


ROWE PRICE PRIME RESERVE FUND, INC. 
100 East Pratt Street 
Baltimore, Maryland 21202 


(812-4715) 


NOTICE OF FILING OF AN APPLICATION 
PURSUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM THE PROVISIONS OF 
RULES 2a-4 AND 22c-1 UNDER THE ACT 


NOTICE IS HEREBY GIVEN that Rowe Price Prime 
Reserve Fund, Inc. (“Applicant”), registered under 
the Investment Company Act of 1940 (“Act”) as an 
open-end, diversified management investment 
company, filed an application on August 22, 1980, 
and an amendment thereto on November 6, 1980, 
requesting an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Rules 2a-4 and 22c-1 under the Act 
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to the extent necessary to permit Applicant to 
compute its net asset value per share, for purposes 
of effecting sales, redemptions and repurchases of 
its shares, to the nearest one cent on ashare value of 
one dollar. Applicant represents that in all other 
respects its portfolio securities will be valued in 
accordance with the views of the Commission set 
forth in Investment Company Act Release No. 9786 
(May 31, 1977) (“IC-9786”). All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it is a “money market” fund, the 
investment objectives of which are to seek 
preservation of capital, liquidity, and the highest 
possible current income consistent with these 
objectives. According to the application, Applicant's 
investment program permits it to invest in a 
diversified portfolio of ‘money market’ securities, 
including: U.S. Government obligations; U.S. 
Government agency securities; bank obligations; 
commercial paper; short-term corporate debt 
securities; Canadian Government securities; 
repurchase agreements; and savings and loan 
obligations. Applicant has determined to amend its 
investment program as may be required in any order 
by the Commission granting the exemptive relief 
requested to permit Applicant to “round off’ its net 
asset value to the nearest one cent ona share value 
of one dollar. Applicant's shareholders will be 
advised of the proposed changes in Applicant’s 
investment program in connection with the 
solicitation of shareholder approval of the proposed 
increase in the number of Applicant’s authorized 
shares to 10,000,000,000, a reduction of the par 
value of its authorized capital stock (including 
outstanding shares) to $.10 per share, and the 
subdivision of Applicant's issued and outstanding 
shares on a ten for one basis. Applicant further 
represents that its Prospectus will be appropriately 
revised to reflect the proposed changes in the 
investment program and capitalization of Applicant 
described above. 


According to the application, securities for which 
representative market quotations are readily 
available are valued at the most recent bid price or 
yield equivalent as quoted by one or more dealers 
who make markets in such securities. Securities 
originally purchased with remaining maturities of 60 
days or less are valued at their amortized cost value. 
Under this method of valuation, a security is initially 
valued at cost on the date of purchase (or, inthe case 
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of a security purchased with more than 60 days 
remaining to maturity, the market value on the 61st 
day prior to maturity); and thereafter Applicant 
assumes a constant proportionate amortization in 
value until maturity of any discount or premium. 
Other securities are appraised at values deemed 
best to reflect their fair value as determined in good 
faith by or under the supervision of officers of the 
Applicant in a manner specifically authorized by the 
Board of Directors. Applicant proposes to effect 
sales, redemptions and repurchases of its shares at 
net asset value calculated to the nearest one cent on 
a share having a value of one dollar. 


Rule 22c-1 under the Act provides, in pertinent part, 
that no registered investment company or principal 
underwriter thereof issuing any redeemable security 
shall sell, redeem, or repurchase any such security 
except at a price based onthe current net asset value 
of such security which is next computed after receipt 
of a tender of such security for redemption or of an 
order to purchase or sell such security. Rule 2a-4 
under the Act provides, as here relevant, that 
“current net asset value” of a redeemable security 
issued by a registered investment company used in 
computing its price for purposes of distribution, 
redemption and repurchase shall be determined 
with reference to (1) current market value for 
portfolio securities with respect to which market 
quotations are readily available and (2) for other 
securities and assets, fair value as determined in 
good faith by the board of directors of the registered 
company. In Release No. 9786 the Commission 
issued an interpretation of Rule 2a-4 expressing its 
view that (1) it is inconsistent with the provisions of 
Rule 2a-4 for money market funds to value their 
assets on an amortized cost basis except with 
respect to portfolio securities with remaining 
maturities of 60 days or less and provided that such 
valuation method is determined to be appropriate by 
each respective fund’s board of directors, and (2) it 
is inconsistent with the provisions of Rule 2a-4 for 
money market funds to “round off’ calculations of 
their net asset value per share to the nearest one 
cent on a share value of $1.00, because such a 
calculation might have the effect of masking the 
impact of changing values of portfolio securities and 
therefore might not “reflect” such funds’ proper 
portfolio valuation as required by Rule 2a-4. 


Section 6(c) of the Act provides, in part, that the 


Commission may, by order upon application, 
conditionally or unconditionally exempt any person, 
security or transaction, or any class or classes or 
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persons, securities or transactions, from any 
provision or provisions of the Act or any rule or 
regulation thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


In support of the relief requested, Applicant 
represents that in the view of its management, a 
stable $1.00 net asset value would benefit Applicant 
and its shareholders because: (i) shareholders 
would have the convenience of being able to 
determine the value of their holdings simply by 
knowing the number of shares they own and, 
consequently, maintenance of investment records 
would be simplified; (ii) Applicant could be more 
competitive with the increasing number of money 
market mutual funds that attempt to maintain a 
$1.00 net asset value per share; (iii) shareholders 
and potential shareholders generally are not 
concerned with the minor differences which might 
occur between yield achieved through “market” 
pricing and the yield computed by using the “penny 
rounding” valuation method described herein; and 
(iv) if the net asset value of Applicant were, in fact, 
maintained at a constant price, there would be no 
realizatioin of nominal capital gains and losses that 
might otherwise occur with a “floating” net asset 
value. Applicant further represents that many 
shareholders, including both financial institutions 
and individuals, have indicated that they strongly 
favor a stable $1.00 net asset value per share. 


The Board of Directors of Applicant further believes 
that computing its net asset value per share to the 
nearest one cent on a share value of one dollar as 
described above will allow Applicant to maintain a 
constant net asset value per share under most 
circumstances and, thereby, permit Applicant to 
serve the interests and requirements of its 
shareholders notwithstanding its use of pricing 
methods other than amortized cost for valuing its 
portfolio instruments having remaining maturities in 
excess of 60 days. The application further 
represents that the Board of Directors has 
determined in good faith that this method of 
calculating the net asset value per share of 
Applicant, under such circumstances, is 
appropriate. 


Applicant further states that the following conditions 


may be imposed in any order granting the 
exemptions it has requested: 
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1. That Applicant’s Board of Directors, in supervising 
Applicant's operations and delegating special 
responsibilities involving portfolio management to 
the Applicant’s investment adviser, undertakes (as a 
particular responsibility within the Board’s overall 
duty of care owed to Applicant’s shareholders) to 
assure, tothe extent reasonably practical, taking into 
account current market conditions affecting the 
Applicant’s investment objective, that Applicant's 
net asset value per share as computed for purposes 
of effecting sales, redemptions and repurchases of 
its shares, rounded to the nearest one cent, will not 
deviate from $1.00. 


2. That Applicant will seek to maintain a dollar- 
weighted average portfolio maturity appropriate to 
its objective of maintaining a stable price per share, 
and that Applicant will not (i) purchase an 
instrument with a remaining maturity greater than 
one year, or (ii) maintain a dollar-weighted average 
portfolio maturity in excess of 120 days. 


3. That Applicant’s purchases of portfolio 
instruments, including repurchase agreements, will 
be limited to those U.S. dollar denominated 
instruments which the Board of Directors 
determines present minimal credit risks, and which 
are of high quality as determined by any major rating 
service or, in the case of any instrument that is not 
rated, of comparable quality as determined by the 
Board. 


For the foregoing reasons, Applicant submits that 
the exemptions from the provisions of Rule 2a-4 and 
22c-1 under the Act which it has requested are 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 12, 1980, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commission 
shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in 
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the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following said 
date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11448/November 17, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6263/November 17, 1980 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11449/November 19, 1980 


In the Matter of 


THE DECADE FUND—1965, INC. 
c/o Walter S. Weiss, Esq. 
Greenberg & Glusker 

Suite 200 

1900 Avenue of the Stars 

Los Angeles, California 90067 


(811-1410) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE ACT 


On October 16, 1980, a notice was issued 
(Investment Company Act Release No. 11401) 
stating that the Commission proposed, pursuant to 
Section 8(f) of the Investment Company Act of 1940 
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(“Act’), to declare by order on its own motion that 
The Decade Fund—1965, Inc. (“Fund”), registered 
under the Act as an open-end, diversified 
management investment company, has ceased to 
be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the matter would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of The Decade Fund—1965, 
Inc., under the Act shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11450/November 19, 1980 


In the Matter of 


PACIFIC AMERICAN LIQUID ASSETS, INC. 
707 Wilshire Boulevard 
Los Angeles, California 90017 


(812-4755) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Pacific American 
Liquid Assets, Inc., (“Applicant”), an open-end, 
diversified management investment company 
registered under the Investment Company Act of 
1940 (‘Act’), filed an application on October 27, 
1980, requesting an order of the Commission, 
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pursuant to Section 6(c) of the Act, exempting 
Applicant from the provisions of Section 2(a).41) of 
the Act and Rules 2a-4 and 22c-1 thereunder, to the 
extent necessary to permit Applicant to compute its 
net asset value per share using the amortized cost 
method of valuation. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein which are summarized below. 


Applicant states that a registration statement on 
Form N-1 under the Securities Act of 1933 has been 
filed with the Commission on September 23, 1980, 
but has not yet become effective. Applicant 
represents that it is a “money market’ fund, 
designed as an investment vehicle for investors who 
desire to place assets in money market investments 
where the primary considerations are safety, 
liquidity and, to the extent consistent with the 
foregoing, a high income return. Applicant further 
states that it seeks to provide a means of investing 
short-term funds where direct purchase of money 
market instruments may be undesirable or 
impractical. 


According to the application, Applicant’s portfolio 
may be invested exclusively in a variety of the 
following instruments: marketable securities issued 
or guaranteed by the United States government or its 
agencies or instrumentalities; certificates of deposit, 
including those issued by domestic banks, London 
branches of domestic banks, and savings and loans 
and similar associations; bankers’ acceptances; 
repurchase agreements; and high-grade 
commercial paper. The application states that 
Applicant’s portfolio must consist of obligations 
maturing within one year from the date of 
acquisition, and average maturity of all its 
investments, on a dollar weighted basis, will be 120 
days or less. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect 
to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
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redemption or of an order to purchase or to sell such 
security. Rule 2a-4 adopted under the Act provides, 
as here relevant, that the “current net asset value” of 
a redeemable security issued by a registered 
investment company used in computing its price for 
the purposes of distribution and redemption shall be 
an amount which reflects calculations made 
substantially in accordance with the provisions of 
that rule, with estimates used where necessary or 
appropriate. Rule 2a-4 further states that portfolio 
securities with respect to which market quotations 
are readily available shall be valued at current 
market value, and that other securities and assets 
shall be valued at fair value as determined in good 
faith by the board of directors of the registered 
company. Prior to the filing of the application, the 
Commission expressed its view that, among other 
things: (1) Rule 2a-4 under the Act requires that 
portfolio instruments of “money market” funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the provisions 
of Rule 2a-4 for a “money market” fund to value its 
portfolio instruments on an amortized cost basis 
(Investment Company Act Released No. 9786, May 
31, 1977). 


Applicant states that experience indicates that two 
qualities are helpful in attracting investments in a 
fund such as the Applicant: (1) stability of principal 
and (2) steady flow of investment income. Applicant 
asserts that by maintaining a portfolio of high quality 
money market instruments of short maturities, it can 
provide these features to investors. According to the 
application, experience in the managemet of other 
funds has shown that, given the nature of Applicant’s 
policies and operations, there will normally be a 
negligible discrepancy between prices obtained by 
the amortized cost method and those obtained by a 
market valuation method. Applicant represents that 
its board of directors has determined in good faith, in 
light of the characteristics of the Applicant, that the 
amortized cost method of valuing portfolio securities 
is appropriate and preferable for the Applicant and 
reflects fair value of such securities. Accordingly, 
Applicant requests exemptions from Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder to the extent necessary to permit 
Applicant to value its portfolio by means of the 
amortized cost method of valuation. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
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classes of persons, securities or transactions, from 
any provision under the Act or any rule or regulation 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant expressly consents to the imposition of the 
following conditions in any order granting the relief it 
requests: 


(1) In supervising the Applicant's operations and 
delegating special responsibilities involving 
portfolio management to the Applicant's investment 
adviser, the Applicant's board of directors 
undertakes—as a particular responsibility within the 
overall duty of care owed to its shareholders—to 
establish procedures reasonably designed, taking 
into account current market conditions and the 
Applicant’s investment objectives, to stabilize the 
Applicant’s net asset value per share, as computed 
for the purpose of distribution, redemption and 
repurchase at $1.00 per share. 


(2) Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by Applicant's board of directors, as it 
deems appropriate and at such intervals as are 
reasonable in tight of current market conditions, to 
determine the extent of deviation, if any, of the net 
asset value per share as determined by using 
available market quotations from the Applicant’s 
$1.00 amortized cost price per share, and 
maintenance of records of such review. ! 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1/2 of 1%, 
Applicant’s board of directors will promptly consider 
what action, if any, should be initiated. 


(c) Where Applicant's board of directors believes the 





'To ful fill this condition, Applicant will use actual 
quotations or estimates of market value reflecting 
current market conditions selected by its board of 
directors in the exercise of its discretion to be 
appropriate indicators of value, which may include, 
inter alia, (1) quotations or estimates of market value 
for individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments furnished by reputable sources. 
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extent of any deviation from the Applicant's $1.00 
amortized cost price per share may result in material 
dilution or other unfair results to investors or existing 
shareholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which action may include: redemption of 
shares in kind; the sale of portfolio securities prior to 
maturity to realize capital gains or losses, or to 
shorten the Applicant's average portfolio maturity; 
withholding dividends; or utilizing a net asset value 
per share as determined by using available market 
quotations. 


(3) Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
at the date of acquisition of greater than one year, or 
(b) maintain a dollar-weighted average portfolio 
maturity in excess of 120 days. In fulfilling this 
condition, if the disposition of a portfolio instrument 
results in a dollar-weighted average portfolio 
maturity in excess of 120 days, Applicant will invest 
its available cash in such a manner as to reduce its 
dollar-weighted average portfolio maturity to 120 
days or less as soon as reasonably practicable. 


(4) Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 


thereto) described in condition 1 above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of 
Applicant’s board of directors’ considerations and 
actions taken in connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act as though 
such documents were records required to be 
maintained pursuant to rules adopted under Section 
31(a) of the Act. 


(5) Applicant will limit its portfolio investments, 
including repurchase agreements, if any, to those 
United States dollar-denominated instruments 
which Applicant's board of directors determines 
present minimal credit risks, and which are of “high 
quality” as determined by any major rating service 
or, in the case of any instrument that is not rated, of 
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comparable quality as determined by Applicant’s 
board of directors. 


(6) Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if any 
action was taken, will describe the nature and 
circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 12, 1980, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commission 
shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following said 
date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11451/November 20, 1980 


In the Matter of 


THE DECADE FUND—1967, INC. 

c/o John Michael McCormick, Receiver 
707 Wilshire Boulevard, 39th Floor 

Los Angeles, California 90017 


(811-1445) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION &(f) OF THE ACT 


The Decade Fund—196/7, Inc. (“Fund”), an open- 
end diversified management investment company 
registered under the Investment Company Act of 
1940 (“Act”), filed an application on September 29, 
1980, for an order of the Commission, pursuant to 
Section 8(f) of the Act, declaring that the Fund has 
ceased to be an investment company as defined in 
the Act. 


On October 16, 1980, a notice (Investment Company 
Act Release No. 11402) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing, and stated that 
an order disposing of the matter would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of The Decade Fund—196/7, 
Inc., under the Act shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 739/November 14, 1980 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17307/November 14, 1980 








LITIGATION 





Litigation Release No. 9235/November 19, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
CHRIS-MOND CORPORATION, AND EDMOND A. 
TIERNO (E.D. Pa., Civil Action No. 80-4370) 


Paul F. Leonard, Regional Administrator and 
Thomas H. Monahan, Assistant Regional 
Administrator (Philadelphia) of the Washington 
Regional Office announced that on November 13, 
1980, the Commission filed a Complaint in the U.S. 
District Court for the Eastern District of 
Pennsylvania, seeking to enjoin Chris-Mond 
Corporation (“Chris-Mond”) and Edmond A. Tierno 
(“‘Tierno”) from violations of the registration and 
antifraud provisions of the federal securities laws. 


The Complaint alleges that Chris-Mond, a Delaware 
corporation located in Philadelphia, and Tierno, its 
president, chief executive officer and chairman of 
the board of directors, represented to investors that 
Chris-Mond would build an $850 million 
entertainment-hotel-casino complex in Atlantic City, 
New Jersey, and in connection therewith offered and 
sold the common, preferred and capital stock of 
Chris-Mond to over 30 investors raising at least 
$475,000 in violation of the securities registration 
requirements of the Securities Act of 1933. The 
allegations further are that Chris-Mond and Tierno 
violated the antifraud provisions of the federal 
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securities laws in that the defendants failed to 
disclose that Chris-Mond lacked the resources, 
personnel and technical and professional 
qualifications to make the proposed project viable. 
The defendants further portrayed Chris-Mond as a 
conglomerate with 15 subsidiary corporations 
performing various functions, when in fact, the 
subsidiaries were not engaged in any activities. The 
Complaint also alleges that the defendants 
misrepresented material facts and omitted material 
facts concerning, among other things, the land upon 
which the project was to be built, the educational 
and employment background of Tierno, the use of 
investors’ funds and the officers and directors of 
Chris-Mond. 


On November 13, 1980, the Honorable Clifford Scott 
Green, United States District Judge, entered an 
order temporarily restraining the defendants from 
violating the registration and antifraud provisions of 
the Federal securities laws and freezing the assets of 
Chris-Mond and Tierno. The Commission’s Motion 
for An Accounting was deferred by Judge Green until 
the hearing on the preliminary injunction which is 
set for November 24, 1980. 





Litigation Release No. 9236/November 20, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
TESORO PETROLEUM CORPORATION (United 
States District Court for the District of Columbia) 
Civil Action No. 80-2961 


The Securities and Exchange Commission today 
announced the filing of a civil injunctive action inthe 
United States District Court for the District of 
Columbia seeking to enjoin Tesoro Petroleum 
Corporation (‘Tesoro’) from further violations of 
Sections 13(a) (reporting) and 14(a) (proxy) of the 
Securities Exchange Act of 1934 (“Exchange Act”) 
and rules thereunder. 


The Commission’s complaint alleged that since at 
least the time Tesoro became a public company, 
Defendant Tesoro and others have engaged in a 
course of business in connection with acquiring 
material foreign assets, attempting to acquire 
material foreign assets, or conducting foreign 
business whereby they made or caused to be made 
substantial payments to ‘finders’ and 
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“consultants,” where such payments, with respect to 
multi-million dollar contracts, were disproportionate 
to the business obtained or the services rendered, 
were not usual or customary and were made under 
circumstances such that Tesoro was and continues 
to be unable to account for or satisfy itself as to the 
final disposition of such corporate funds. In certain 
instances involving payments made in connection 
with foreign business activities, the circumstances 
of the payments indicate that the funds, in whole or 
in part, may have been directly or indirectly 
transferred to foreign government officials or 
political leaders. In another instance a significant 
sum was returned by such a recipient to Tesoro 
during the pendency of an internal Tesoro 
investigation of questionable or improper payments. 
Further, Tesoro knew that such course of business 
exposed and continues to expose material assets of 
the company to a significant and continuing risk of 
loss. Tesoro has failed to make timely and adequate 
disclosure of this course of business, the 
unaccountability of such payments, and the 
particular risk that such course of business poses to 
material assets and revenues of the company. 


Without admitting or denying the allegations 
contained in the Commission’s complaint, 
Defendant Tesoro consented to the entry of a Final 
Judgment of Permanent Injunction enjoining the 
company from future violations of Sections 13(a) 
and 14(a) of the Exchange Act and rules thereunder. 


In its consent to the entry of the Final Judgment, 
Tesoro undertook, within sixty (60) days of the entry 
of the Final Judgment in this matter, to appoint as a 
new director a person satisfactory to the 
Commission. Such director will be nominated and 
recommended for election at Tesoro’s next annual 
meeting for a term of three years. While a director, 
such person shall also serve as chairman of the audit 
committee of Tesoro’s board of directors. The audit 
committee will formulate and implement policies 
and procedures designed to prevent occurrence of 
matters of the nature alleged in the complaint and 
satisfy itself as to whether any fees hereafter paid in 
connection with conducting foreign business were 
paid directly or indirectly to any government official 
or employee. 


Additionally, Tesoro undertook not to make 
payments, or offers of payments, directly or 
indirectly, to any foreign official or any foreign 
political party or leader thereof for purposes of 
influencing an act of such officials or parties or 
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inducing them to use their influence to affect a 
foreign government act or decision. Further, Tesoro 
undertook to keep accurate books and records and 
to file with the Commission a current report on Form 
8-K which will attach thereto a copy of the executed 
Consent, Final Judgment and Complaint in this 
matter. 





Litigation Release No. 9237/November 20, 1980 


SECURITIES AND EXCHANGE COMMISSION v. THE 
FUNDPACK, INC., ET AL., (United States District 
Court for the District of Columbia, Civil Action No. 
79-0859) 


The Securities and Exchange Commission 
(“Commission”) announced that Hon. June L. 
Green, United States District Judge for the District of 
Columbia, today granted the Commission’s motion 
for summary judgment in the above-captioned 
action and entered a Final Judgment of Permanent 
Injunction as to defendant Morrie Schactman 
(“Schactman’”). Schactman was a co-defendant with 
The Fundpack, Inc. (“Fundpack”), Holding Trust 
(“Trust”) and Holdings of U.S. Government 
Securities, Inc. (“Government”), a complex of 
mutual funds in Coral Gables, Florida (the “Funds”), 
Fundpack Management, Inc. (“Management”) (the 
Funds’ former investment adviser) and its two 
subsidiaries, and eleven of the Funds other former 
officers and directors, in an amended Complaint 
filed by the Commission on May 10, 1979. See, 
Litigation Release No. 8750, May 10, 1979. 
Schactman, who resides in Miami, Florida, is 
presently Assistant to the President of Lodging 
Investments, Ltd. He was formerly Chief Financial 
Officer and Secretary-Treasurer of the Funds and of 
Management and its subsidiaries, and a Director of 
Management and its subsidiaries and of Trust and 
Government. The Commission’s Complaint alleged 
that Schactman, as well as the other defendants in 
the action, violated numerous provisions of the anti- 
fraud, proxy, reporting, registration and fiduciary 
obligation provisions of the federal securities laws. 
See Litigation Release No. 8698, March 22, 1979. 


The Final Judgment permanently enjoins 
Schactman from engaging in conduct violating the 


anti-fraud, registration, reporting and proxy 
provisions of the federal securities laws. In addition, 
the Final Judgment enjoins Schactman from serving 
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or acting as an officer, director or investment advisor 
to any registered investment company and enjoins 
him from any course of conduct constituting a 
breach of fiduciary duty involving personal 
misconduct with respect to any registered 
investment company for which he may hold such a 
position. The Final Judgment was entered by the 
Court today following a hearing onthe Commission’s 
summary judgment motion. 
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Mr. Schactman was the last remaining defendant in 
the Commission’s action against the Fundpack 
complex and its officers and directors. All of the 
other defendants previously settled this action with 
the Commission by consenting to the entry of Final 
Orders or Final Judgments of the Court. 
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